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otherwise on the next following Business Day, provided that any notice given
pursuant to Section 2.2(d) shall be sent by facsimile and by courier.

ARTICLE 6
DISPUTE RESOLUTION

6.1  Informal Dispute Resolution

If any Party considers that a dispute has arisen under or in connection with this Agreement that
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties
describing the nature and the particulars of such dispute. Within ten (10) Business Days
following delivery of such notice to the affected Party or Parties, a senior executive (Senior
Vice-President or higher) from each affected Party shall meet, either in person or by telephone
(the “Senior Conference™), to attempt to resolve the dispute. Each senior executive shall be
prepared to propose a solution to the dispute. If, following the Senior Conference, the dispute is
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2.

6.2 Arbitration

Any matter in issue between the Parties as to their rights under this Agreement shall be decided
by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first
completed a Senior Conference pursuant to Section 6.1. Any dispute to be decided in

accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties -

or, if such Parties fail to appoint an arbitrator within fifteen (15) days following the reference of
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of
Toronto Region. The arbitrator shall not have any current or past business or financial
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the
arbitrator shall render a decision within ninety (90) days afier the end of the arbitration hearing
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the

provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in-

the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the
procedures to apply in the enforcement of any award made. If it is necessary to enforce such
award, all costs of enforcement shall be payable and paid by the Party against whom such award
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall

‘bear (and be solely résponsible for) its own costs incurred during the arbitration process, and:

each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator.
Each Party shall be otherwise responsible for its own costs incurred during the arbifration
process.
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ARTICLE 7
MISCELLANEOUS

71 Default

(@) If the OPA fails to perform any material covenant or obligation set forth in this
Agreement and such failure is not remedied within ten (10) Business Days after
written notice of such failure from Greenfield, the ARCES Contract shall be
terminated and the amount owed by the OPA to Greenfield shall be determined in
accordance with Section 4.2(a).

(b)  If Greenfield fails to perform any covenant or obligation set forth in Section
2.1(a), Section 2.1(c), Section 2.1(d) or Section 2.4(c) of this Agreement and such
failure is not remedied within ten (10) Business Days after written notice of such
failure from the OPA, such failure shall constitute a “Supplier Event of Default”
under the ARCES Contract and shall entitle the OPA to exercise any remedies
thereunder in connection with such default.

7.2  Injunctive and Other Relief

Each of Greenfield and the OPA acknowledge that a breach of this Agreement by the other
Party, including, without limitation, Section 2.1, 2.2, 2.4, and Article 3 shall cause irreparable -
harm to the non breaching Party, and that the injury to non breaching Party shall be difficult to
calculate and inadequately compensable in damages. The breaching Party agrees that the non
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by
it) or any other remedy against any actual or potential breach of the provisions of this Agreement
by the breaching Party.

7.3  Record Retention; Audit Rights

Greenficld shall keep complete and accurate records and all other data required for the purpose
of proper administration of this Agreement. All such records shall be maintained as required by
laws and regulations but for no less than seven (7) years afier the Effective Date. INTD:

o )yP.A

Greenfield, on a confidential basis as provided for in Article 3 of this Agreement, shall provid
reasonable access to the relevant and appropriate financial and operating records and data kept
by it relating to this Agreement reasonably required for the OPA to (i) comply with its
obligations to Governmental Authorities, (ii) verify or audit billings or to verify or audit
information provided in accordance with this Agreement, and (iii) to determine any amounts
owing or payable pursuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.4(b). The OPA may use its
own employees for purposes of any such review of records provided that those employees are
bound by the confidentiality requirements provided for in Article 3. Alternatively, the OPA may
at its own expense appoint an auditor to conduct its review.

7.4  Inspection of Site

(a) The OPA and its authorized agents and Representatives shall, at all times upon
two (2) Business Days’ prior notice, at any time after execution of this Agreement
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and during the term of this Agreement, have access to the Site and every part
thereof during regular business hours and Greenfield shall, and shall cause all
personnel at the Site within the control of Greenfield to furnish the OPA with all
reasonable assistance in inspecting the Site for the purpose of ascertaining
compliance with this Agreement; provided that such access and assistance shall

* be carried out in accordance with and subject to the reasonable safety and security
requirements of Greenfield.

(b)  The inspection of the Site by or on behalf of the OPA shall not relieve Greenfield
of any of its obligations to comply with the terms of this Agreement. In no event
will any inspection by the OPA hereunder be a representation that there has been
or will be compliance with this Agreement and laws and regulations.

7.5  Inspection Not Waiver

Failure by OPA to inspect the Site or any part thereofunder Section 7.4, or to exercise its audit
rights under Section 7.3, shall not constitute a waiver of any of the rights of the OPA hereunder.
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to
constitute an acknowledgement that there has been or will be compliance by Greenfield with this
Apgreement.

7.6  No Publicity

No Party shall make any public statement or announcement regarding the existence or contents
of this Agreement without the prior written consent of the other Party. Notwithstanding the
foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives
shall be permitted to make a public announcement, which is provided to Greenfield in advance,
that an agreement has been entered into between the OPA and Greenfield which provides for (i)
the permanent cessation of work on the Facility, (ii) the revocation of the permit set out in
Section 2.1(c) in the circumstances described therein, and (iii) further negotiations between the
OPA and Greenfield to determine the relocation of the Facility, failing which, the damages
payable to Greenfield will be determined through a process set out in the Agreement. [NTD:
This clause remains subject to further revision as the OPA has not yet finalized this
language.]

7.7  Business Relationship

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the
employment by such Party of Persons who perform this Agreement, including all federal,
provincial, and local income, social insurance, health, payroll and employment taxes and
statutorily-mandated workers’ compensation coverage. None of the Persons employed by any of
the Parties shall be considered employees of any other Party for any purpose. Nothing in this
Agreement shall create or be deemed to create a relationship of partners, joint venturers,
fiduciary, principal and agent or any other relationship between the Parties.

LEGAL _1:220779589.10
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7.8  Binding Agreement

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other
Person, except the Parties and their respective successors and permitted assigns, any rights,
interests, obligations or remedies under this Agreement. This Agreement and all of the
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties
and their respective successors and permitted assigns.

7.9  Assignment

() Neither this Agreement nor any of the rights, interests or obligations under this
Agreement may be assigned by Greenfield, without the prior written consent of
the OPA, which consent shall not be unreasonably withheld; provided that
Greenfield may without the consent of the OPA assign this Agreement and all
benefits and obligations hereunder to the Affiliate which will develop, construct,
own and operate the Relocated Facility as contemplated by Section 2.5, provided
that the assignee agrees in writing in a form satisfactory to the OPA, acting

reasonably, to assume and be bound by the terms and conditions of this
Agreement.

(b)  Neither this Agreement nor any of the rights, interests or obligations under this
Agreement may be assigned by the OPA, without the prior written consent of
Greenfield, which consent shall not be unreasonably withheld; provided that the
OPA shall have the right to assign this Agreement and all benefits and obligations
hereunder without the consent of Greenfield to the Government of Ontario or any
corporation owned or Controlled by the Government of Ontario with a credit
rating that is equal to or better than the OPA’s credit rating, and which assumes
all of the obligations and liabilities of the Ontario Power Authority under this
Agreement and agrees to be novated into this Agreement in the place and stead of
the OPA, provided that the assignee agrees in writing to assume and be bound by
the terms and conditions of this Agreement, whereupon, the QPA shall be relieved
of all obligations and liability arising pursuant to this Agreement.

7.10 Survival

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.1(b), Section 4.2, Article 6, and
Section 7.3, shall survive the expiration of the teérm.

711 Counterparts

This Agreement may be executed in two or more counterparts, and all such counterparts shall
together constitute one and the same Agreement. It shall not be necessary in making proof of the
contents of this Agreement to produce or account for more than one such counterpart. Any Party
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party
shall, within ten (10) Business Days of such delivery by facsimile or electronic mail, promptly
deliver to the other Party an originally executed copy of this Agreement.
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7.12 Time of Essence

Time is of the essence in the performance of the Parties’ respective obligations under this
Apgreement.

7.13 No Third-Party Beneficiaries

This Agreement is for the sole benefit of the parties hereto and their respective successors and
permifted assigns and nothing herein, express or implied, is intended to or shall confer upon any
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or
by reason of this Agreement.

7.14 Further Assurances

Each of the Parties shall, from time to time on written request of the other Party, do all such
further acts ahd execute and deliver or cause to be done, executed or delivered all such further
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to
fully perform and to more effectively implement and carry out the terms of this Agreement.

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this
Agreement by the undersigned duly authorized representatives as of the date first stated above.

GREENFIELD SOUTH POWER ' ONTARIO POWER AUTHORITY
CORPORATION
B . By:
y:
Name: Gregory M. Vogt Name: Colin Andersen
Title: President Title: Chief Executive Officer
1 have authority to bind the corporation I have authority to bind the corporation.
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EXHIBIT A
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT

DATE OF ISSUE: @
APPLICANT: Ontario Power Authority
BENEFICIARY:  Greenfield South Power Corporation

AMOUNT:

EXPIRY DATE: @
EXPIRY PLACE: Counters of the issuing financial institution in Toronto, Ontario

CREDIT
RATING:

TYPE:
NUMBER:

[Insert credit rating only if the issuer is not a financial institution listed in

either Schedule I or II of the Bank Act]
Irrevocable Standby Letter of Credit

We hereby authorize you to draw on [insert name of financial institution and financial
institution’s address in Toronto, Ontario] in respect of irrevocable standby letter of credit No.

(the “Credit™), for the account of the Applicant up to an aggregate amount of $e (e
Canadian dollars) available by your draft at sight, accompanied by:

1.

A certificate sighed by an officer of the Beneficiary stating that:

“The Ontario Power Anthority is in breach of its obligation set out in Section 2.2
of the Facility Relocation and Settlement Agreement between the Beneficiary and
the Applicant, and therefore the Beneficiary is entitled to draw upon the Credit in
the amount of the draft attached hereto.”; and

A certified true copy of a letter sent by the Beneficiary to the Applicant, by
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle,
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON M5H 1T1,
notifying the Applicant that the Beneficiary intends to draw on this Credit,
together with a copy of the facsimile confirmation and courier receipt evidencing
that the letter was received by the Beneficiary no less than [ten (10)] business
days prior to the date of the draw.

Drafts drawn hereunder must bear the clause “Drawn under irrevocable Standby Letter of Credit
No. {insert number] issued by [the financial institution] dated [insert date]”.

Partial drawings are permitted.

This Credit is issued in connection with the Facility Relocation and Settlement Agreement dated
as of the ® day of November, 2011 between the Beneficiary and the Applicant.
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We agree with you that all drafis drawn under, and in compliance with the terms of this Credit
will be duly honoured, if presented at the counters of [insert the financial institution and
financial institution’s address, which must be located in Toronto, Ontario] at or before 5:00
pm (EST) on [insert the expiry date].

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98,
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the
courts of the Province of Ontario.

—END -

[Insért name of Financial Institution]

By:

Authorized Signatory

LEGAL 1;22077930.10
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EXHIBIT B
COPY OF CERTIFICATE OF APPROVAL-AIR NUMBER
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SCHEDULE 4.2 - TERMINATION COMPENSATION

In order to determine the amount of compensation payable pursuant to Section
4.2(a) (the “Termination Compensation”), Greenfield shall deliver to the OPA a
notice setting out the amount claimed as compensation and details of the
computation thereof (the “Compensation Notice™). The OPA shall be entitled, by
notice given within thirty (30) days after the date of receipt of the Compensation
Notice, to require Greenfield to provide such further supporting particulars as the
OPA considers necessary, acting reasonably.

If the OPA does not dispute the Termination Compensation, the OPA shall pay to
Greenfield the Termination Compensation within sixty (60) days after the date of
receipt of the Compensation Notice. If the Termination Compensation is
disputed, the OPA shall pay to Greenfield the amount of
compensation] ermination Compensation as determined in accordance with
paragraph (d) not later than sixty (60) days after the date on which the dispute
with respect to the amount of eempensationTermination Compensation is
resolved.

If the OPA wishes to dispute the Termination Compensation, the OPA shall give
to Greenfield a notice (the “OPA Compensation Notice™) setting out an amount
that the OPA proposes as the eompensationTermination Compensation payable
pursuant to Section 4.2(a), together with details of the computation. If Greenfield
does not give notice (the “Greenfield Non-acceptance Notice”) to the OPA
stating that it does not accept the amount proposed in the OPA Compensation
Notice within thirty (30) days after the date of receipt of the OPA Compensation
Notice, Greenfield shall be deemed to have accepted the amount of
compensation] ermination Compensation so proposed. If a Greenfield Non-
acceptance Notice is given, the OPA and Greenfield shall attempt to determine
the Termination Compensation through negotiation. If the OPA and Greenfield
do not agree in writing upon the Termination Compensation within sixty (60)
days afier the date of receipt of the Greenfield Non-acceptance Notice, the
Termination Compensation shall be determined in accordance with the procedure
set forth in paragraph (d) and Sections 6.1 and 6.2 shall not apply to such
determination.

Dispute Resolution

(D) If the negotiation described in paragraph (c), above, does not result in an
agreement in writing on the amount of the Termination Compensation,
either the OPA or Greenfield may, afier the date of the expiry of a period
of sixty (60) days after the date of receipt of the Greenfield Non-
acceptance Notice, by notice to the other require the dispute to be resolved
by arbitration as set out below. The OPA and Greenfield shall, within
thirty (30) days after the date of receipt of such notice of arbitration,
jointly appoint a valuator to determine the Termination Compensation.
The valuator so appointed shall be a duly qualified business valuator,
independent of each of the OPA and Greenfield, where the individual
responsible for the valuation has not less than ten (10) years’ experience in
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the field of business valuation. Ifthe OPA and Greenfield are unable to
agree upon a valuator within such period, the OPA and Greenfield shall
jointly make application (provided that if a party does not participate in
such application, the other party may make application alone) under the
Arbitration Act, 1991 (Ontario) to a judge of the Superior Court of Justice
to appoint a valuator, and the provisions of the Arbitration Act, 1991
(Ontario) shall govern such appointment. The valuator shall determine the
Termination Compensation within sixty (60) Business Days after the date

of hlS or her appomtment Pe&é-mg—a—éeeme-n—bﬁhe—#aiaater—t—he—@%

shafes—ea‘;—&ﬁ—fees—aﬁd—e*peﬂses—e#ﬂ*e—vah&ter—mc fees and expenses of
the valuator shall be pa1d by the ﬁen—pfe—vaﬂmg—paﬁy—?re%laﬂ-mg—pﬁ%ﬂ

mes{—ﬂe%bhequal—te—ﬂ%at—ef—ﬂa%valua%e#s%e%efmiﬂaﬁeﬂ.—OPA.
Greenfield’s and the OPA’s respective determinations of the Termination
Compensation shall be based upon the Compensation Notice and the OPA
Compensation Notice, as applicable.

In order to facilitate the determination of the Termination Compensation
by the valuator, each of the OPA and Greenfield shall provide to the
valuator such information as may be requested by the valuator, acting
reasonably, and each of the OPA and Greenfield shall permit the valuator
and the valuator’s representatives to have reasonable access during normal
business hours to such information and to take extracts therefrom and to
make copies thereof.

The Termination Compensation as determined by the valuator shall be
final, conclusive and binding and not subject to any appeal.

Any amount to be paid under paragraph (b) shall bear interest at a variable
nominal rate per annum equal on each day to the Interest Rate then in effect from
the date—of—receipt—of-the Compensation-NeticeEffective Date to the date of
payment. For the purposes of this paragraph, “Interest Rate” means the annual
rate of interest established by the Royal Bank of Canada or its successor, from
time to time, as the interest rate it will charge for demand loans in Canadian
dollars to its commercial customers in Canada and which it designates as its
“prime rate” based on a year of 365 or 366 days, as applicable. Any change in
such prime rate shall be effective automatically on the date such change is
announced by the Royal Bank of Canada.
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DRAFT DOCUMENT CONFIDENTIAL DRAFT: McMILLAN COMMENTS
AND WITHOUT PREJUDICE NOVEMBER 21, 2011

FACILITY RELOCATION AND SETTLEMENT AGREEMENT

This Facility Relocation and Settlement Agreement (the “Agreement”) is dated as
of the ® day of November, 2011 (the “Effective Date”) between Greenfield South Power
Corporation (“Greenfield”) and the Onptario Power Authority (the “OPA™). Greenfield and the
OPA are each referred to as a “Party” and collectively as the “Parties™.

WHEREAS the OPA and Greenfield executed a Clean Energy Supply Contract
dated as of the 12™ day of April, 2005 and amended and restated as of the 16™ day of March,
2009 (the “ARCES Contract™);

AND WHEREAS in response to the local community’s concerns about the
Greenfield South Generating Station, the Government of Ontario committed to relocate the
Facility;

AND WHEREAS Greenfield has, as a result of the commitment of the
Government of Ontario to relocate the Facility and at the request of the OPA, agreed to stop
construction work on the Facility and the OPA and Greenfield have agreed to relocate the
Facility, all on the terms and conditions set forth in this Agreement; '

NOW THEREFORE, in consideration of the mutual agreements set forth herein
and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, and intending to be legally bound, the Parties agree as follows:

ARTICLE 1
INTERPRETATION

1.1 Definitions

In addition to the terms defined elsewhere herein, the following capitalized terms shall have the
meanings stated below when used in this Agreement:

“Affiliate” of a Person means any Person that Controls, is Controlled by, or is under common
Control with, that Person.

“Amended ARCES” has the meaning given to that term in Section 2.5.

“Arm’s Length” means, with respect to two or more Persons, that such Persons are not related
to each other within the meaning of subsections 251(2), (3), (3.1}, (3.2), (4), (5) and (6) of the
Income Tax Act (Canada) or that such Persons, as a matter of fact, deal with each other at a
particular time at arm’s length.

“Business Day” means a day, other than a Saturday or Sunday or statutory holiday in the
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not
open for the transaction of business. =~

“Confidential Information” means this Agreement, any prior drafts of this Agreement and
correspondence related to this Agreement, any arbitration pursuant to this Agreement (including,
without limitation, the proceedings, written materials and any decision) and all information that
has been identified as confidential and which is furnished or disclosed by the Disclosing Party

Error! Unknown document property nams,
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and its Representatives to the Receiving Party and its Representatives in connection with this

~ Agreement, whether before or after its execution, including all new information derived at any

time from any such confidential information, but excluding: (i) publicly-available information,
unless made public by the Receiving Party or its Representatives in a manner not permitted by
this Agreement; (ii) information already known to the Receiving Party prior to being furnished
by the Disclosing Party; and (iii) information disclosed to the Receiving Party from a source
other than the Disclosing Party or its Representatives, if such source is not subject to any
agreement with the Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv)
information that is independently developed by the Receiving Party.

“Contractor” means any Person engaged to perform work on the Facility.

“Control” means, with respect to any Person at any time, (i) holding, whether directly or
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized
security interest, securities or ownership interests of that Person carrying votes or ownership
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are
responsible for the supervision or management of that Person, or (ii) the exercise of de facto
control of that Person, whether direct or indirect and whether through the ownership of securities
or ownership interests, by contract or trust or otherwise, provided that where such Person is a
non-share capital corporation, in respect of which the majority of the members of the board of
directors are appointed by the Lieutenant Governor in Council or a member of the Executive
Council of Ontario, such Person shall be considered to be Controlled by the Government of
Ontario.

“Credit Facility” means any loans, notes, bonds, letter of credit facilities, or debentures or other
indebtedness, liabilities or obligations, for the financing of the Facility, which include a charge,
mortgage, pledge, security interest, assignment, sublease, deed of trust or similar instrument with
respect to all or any part of the Supplier’s Interest granted by Greenfield that is security for any
indebtedness, liability or obligation of Greenfield, together with.any amendment, change,
supplement, restatement, extension, renewal or modification thereof.

“Disclosing Party”, with respect to Confidential Information,.is the Party providing or
disclosing such Confidential Information and may be the OPA or Greenfield, as applicable.

“Facility” means the natural gas fuelled combined cycle generating facility being constructed at
2315 Loreland Avenue, Mississanga, ON, L4X 2A6, commonly known as Greenfield South
Generating Station.

“Facility Equipment” means any materials, products, equipment, machinery, components or
apparatus which does or will form part of the Facility.

“Government of Ontario” means Her Majesty the Queen in right of Ontario.

“Governmental Authority” means any federal, provincial, or municipal government, parliament
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of
any such govermment, parliament or legislature, or any court or other law, regulation or rule-
making entity, having jurisdiction in the relevant circumstances, including the Government of
Ontario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical
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Safety Authority, and any Person acting under the authority of any Governmental Authority, but
excluding the Ontario Power Authority.

“Greenfield Holdco” means Greenfield South Holdco Corp., the parent corporation of
Greenfield.

“HRSG” means the heat recovery steam generator for the Facility.

“Independent Engineer” means [®], an engineer who has been selected by the OPA and is
acceptable to Greenfield, that is:

1 a professional engineer duly qualified and licensed to practice engineering in the
Province of Ontario; and

(ii) employed by an independent engineering firm which holds a certificate of
authorization issued by the Professional Engineers Ontario that is not affiliated
with or directly or indirectly Controlled by Greenfield or the OPA and that does
not have a vested interest in the design, engineering, procurement, construction,
testing, and/or operation of the Facility. [NTD: The OPA is running an
abbreviated procurement process to select an IE and will {ry to complete this
by Friday.]

“Losses” means, any and all loss, liability, cost, claim, interest, fine, penalty, assessment,
damages available at law or in equity, expense, including the costs and expenses of any action,
application, claim, complaint, suit, proceeding, demand, assessment, judgement, settlement or
compromise relating thereto (including the costs, fees and expenses of legal counsel on a
substantial indemnity basis).

“Person” means a natural person, firm, frust, partnership, limited partnership, company or
corporation (with or without share capital), joint venture, sole proprietorship, Governmental
Authority or other entity of any kind.

“Receiving Party”, with respect to Confidential Information, is the Party or Parties receiving
Confidential Information and may be OPA or Greenfield, as applicable.

“Relocated Equipment” has the meaning given to that term in Section 2.1(a).
“Relocated Facility” has the meaning given to that term in Section 2.5.

“Representatives” means a Party’s directors, officers, employees, auditors, consultants
(including economic and legal advisors), contractors and agents and those of its Affiliates and, in
the case of the OPA, shall include the Government of Ontario and any corporation owned or
Controlled by the Government of Ontario, and their respective directors, officers, employees,
auditors, consultants (including economic and legal advisors), contractors and agents.

“Secured Lender” has the meaning given to that term in the¢ ARCES Contract.

“Secured Lender’s Security Agreement” has the meaning given to that term in the ARCES
Contract.

Error! Unknown document property name.



Draft

-4.

“Site” means the location of the Facility and includes laydown lands in the vicinity of the
Facility, if any.

“Supplier” means any Person engaged to supply Facility Equipment.

“Supplier’s Interest” means the right, title and interest of Greenfield in or to the Facility and the
ARCES Contract, or any benefit or advantage of any of the foregoing.

1.2  Exhibits
The following Exhibits are attached to and form part of this Agreement:

Exhibit A Form of Irrevocable Standby Letter of Credit
Exhibit B Copy of Certificate of Approval-Air number 2023-7HUMVW

1.3  Headings

The inclusion of headings in this Agreement are for convenience of reference only and shall not
affect the construction or interpretation of this Agreement.

14 Gender and Number

In this Agreement, unless the context otherwise requires, words importing the singular include
the plural and vice versa and words importing gender include all genders.

1.5  Currency

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall
be paid, in Canadian dollars and cents. '

1.6  Entire Agreement

This Agreement constitutes the entire agreement between the Parties pertaining to the subject
matter of this Agreement. There are no warranties, conditions, or representations (including any
that may be implied by statute) and there are no agreements in connection with the subject matter
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to
this Agreement, or its directors, officers, employees or agents, to the other Party to this
Agreement or its directors, officers, employees or agents, except to the extent that the same has
been reduced to writing and included as a term of this Agreement.

1.7  Waiver, Amendment

Except as expressly provided in this Agreement, no amendment or waiver of any provision of
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise
expressly provided.

Error! Unknown document property name.



Draft

1.8  Governing Law

This Agreement shall be governed by and construed in accordancelwith the laws of the Province
of Ontario and the laws of Canada applicable therein.

1.9  Preparation of Agreement

Notwithstanding the fact that this Agreement was drafted by the OPA’s legal and other
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the
meaning, application or enforceability of any term or provision of this Agreement shall not be
construed or interpreted against the OPA or in favour of Greenfield when interpreting such term
or provision, by virtue of such fact.

1.10  Severability of Clauses

If, in any jurisdiction, any provision of this Agreement or its application to any Party or
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction,
be inecffective only to the extent of the restriction, prohibition or unenforceability without
invalidating the remaining provisions of this Agreement and without affecting its application to
other Parties or circumstances.

ARTICLE 2
COVENANTS

2.1 Cessation of Construction

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof
and shall cause all of its Contractors to cease any work at the Facility and to fully
demobilize from the Site, other than any activities that may be reasonably
necessary in the circumstances to bring such work to a conclusion. Greenfield
shall also cause the Suppliers to cease manufacturing the Facility Equipment,
except for the gas turbine, the HRSG, the transformers, and the pumps [and the
other material and Equipment that has been contracted for and which will be
useable at the Relocated Facility and which is listed on Schedule 2.1(a)]
(collectively, the “Relocated Equipment”). Suppliers may continue to
manufacture and supply the Relocated Equipment and Greenfield shall continue
to perform its payment and other obligations under the contracts relating to the
manufacture and supply of the Relocated Equipment. Greenfield shall not permit
any of the Facility Equipment to be delivered to the Site. Greenfield shall arrange
for suitable storage for the Relocated Equipment as completed and all costs for
the completion of manufacture and supply, transportation, insurance and storage
of the Relocated Equipment shall be dealt with in accordance with Section 2.2,
[NTD: The OPA reserves comment on this paragraph until it has had an
opportunity to review Schedule 2.1(a).]

(b)  Notwithstanding Section 2.1(a), Greenfield shall, or shall cause a Contractor to (i)
maintain safety and security of the Site consistent with the standards to which
safety and security of the Sife was maintained prior to the Effective Date, (ii)
fulfill all applicable obligations under the Occupational Health and Safety Act
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(Ontario), and (iii) maintain insurance coverage in accordance with Section 2.10
of the ARCES Contract, with the costs of maintaining such safety and security
and the costs of such insurance to be included in the costs provided for in Section
2.2(a).

Within thirty (30) days after the date that the Equity Sunk Costs have been paid,
Greenfield shall apply for a review of Certificate of Approval-Air mumber 2023-
THUMVW (a copy of which is attached as Exhibit B) pursuant to section 20.4(1)
of the Environmental Protection Act (Ontario) and request that such approval be
revoked without the issuance of a new Certificate of Approval-Air for the
Facility, and, to the extent permitted, Greenfield shall request that consideration
of the application be expedited.

Greenfield shall not at any time (i) reapply for an environmental compliance
approval for the Facility or for any other electricity generation facility at the Site,
or (ii) recommence any construction activity in connection with the Facility at the
Site.

-During the Restricted Period, Greenfield shall not: (i)grant any security interests

in the Facility, the Facility Equipment and the Site, and shall not intentionally
grant any encumnbrances to title to the Facility, the Facility Equipment or the Site
[NTD: this is intended to deal with construction and other liens that may be
registered or claimed as a result of the ceasing of construction]; or .(ii) sell,
transfer, dispose of, or otherwise enter into any agreement (directly or indirectly)
relating to the ownership of the Facility, the Facility Equipment or the Site,
without in the case of each of (i) and (i), the OPA’s prior written consent, acting
reasonably. “Restricted Period” means the period commencing on the Effective
Date and ending on the earlier of: (x) the date the Amended ARCES is entered
into; and (ii) the date of expiry of this Agreement in accordance with Section
4.1(a). [NTD: Sales should be allowed after the new ARCES is signed since
the FMV will be taken into account in determining the NRR. Any sale after
the Restricted Period will be reflected in the calculation of Damages under
Section 4.2].

2.2  Payment of Costs

(@)

The OPA shall be responsible for and shall reimburse Greenfield for: (i) all costs
(including cancellation costs required by contracts) incurred by Greenfield or for
which Greenfield is or may become liable in complying with the obligations of
Greenfield set out in Section 2.1(a) and Section 2.1(b), (ii) all costs incurred by
Greenfield in connection with the development and construction of the Facility
prior to the Effective Date and becoming due on or after the Effective Date, and
(iii) all costs in respect of legal, accounting and other professional services
incurred by Greenfield in connection with the negotiation and entering into of this
Agreement and the completion of the transactions contemplated hereunder,
including the negotiation of the Amended ARCES as contemplated by Section by
Section 2.5 and the determination of damages as provided in Section 4.2, which
have not been advanced, drawn, or committed by the Secured Lenders to be
advanced or drawn, on any Credit Facility.
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Greenfield shall provide the OPA and the Independent Engineer with a detailed
list of all costs incurred by Greenfield up to the Effective Date in connection with
the design, development, permitting and construction of the Facility, including
without limitation in respect of engineering, design, permitting, letter of credit
interest and other development costs excluding any such costs which have been
paid for or reimbursed by draws or advances from any Credit Facility and without
duplication of those costs payable pursuant to Section 2.2(a) (the “Equity Sunk
Costs”), along with such documentation as is reasonably required by the
Independent Engineer to substantiate such Equity Sunk Costs and confirm that
such costs have not been paid for or reimbursed by draws or advances from any
Credit Facility. Aftached hereto as Schedule 2.2(b) is Greenfield’s submission of
the Equity Sunk Costs as of the Effective Date, which shall be considered by the
Independent Engineer for certification in accordance with Section 2.2(e). The
OPA shall reimburse Greenfield for the Equity Sunk Costs in accordance with
Section 2.2(e).

The OPA shall indemnify, defend and hold harmless each of Greenfield,
Greenfield Holdco and North Green Limited and each of their respective
directors, ‘officers and employees (collectively, the “Greenfield Indemnified
Parties”) from and against any and all Losses of the Greenfield Indemnified
Parties relating to, arising out of, or resulting from any claims by Contractors,
Suppliers, Governmental Authorities and employees resulting from the cessation
of construction of the Facility, except if and to the extent that such Losses are the
result of the negligence or wilful misconduct of any Greenfield Indemnified Party.

In the case of claims made with respect to which indemnification is sought
pursuant to this Section 2.2(c), Greenfield shall give prompt written notice to the
OPA of such claim including a description of such claim in reasonable detail,
copies of all material written evidence of such claim and the actual or estimated
amount of the Losses that have been or will be sustained by the applicable
Greenfield Indemnified Party, including reasonable supporting documentation
therefor. The OPA shall assume the control of the defence, compromise or
settlement of such claim. Upon the assumption of control of any claim by the
OPA, the applicable Greenfield Indemnified Party shall co-operate fully, at OPA’s
request and cost, to make available to the OPA all pertinent information and
witnesses under the Greenfield Indemnified Party’s control, make such
assignments and take such other steps as in the opinion of counsel for the OPA are
reasonably necessary to enable the OPA to conduct such defence. Greenfield shall
not and shall not permit any Greenfield Indemnified Party to compromise or settle
any claim with respect to which indemmification is sought pursuant to this Section

2.2(c), without the OPA’s prior written consent, acting reasonably.

The Parties acknowledge that the OPA has, upon execution of this Agreement,
provided to Greenfield, security for the performance of the OPA’s indemnity and
other obligations set out in Section 2.2 in an amount equal to $150 million [NTD:

' Greenfiéld to provide an e-mail summary of how it arrived at this number.]

in the form attached as Exhibit A (the “Costs Security™). If the OPA fails to pay
any amount certified by the Independent Engineer as being properly owing under
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- this Agreement as set out in Section 2.2(e) or fails to comply with its indemnity
obligations under Section 2.2(c), Greenfield shall have the right to draw such
unpaid amount from the Costs Security, provided that Greenfield provides the
OPA with ten (10) Business Days’ prior notice of its intent to draw on the Costs
Security and at the end of such notice period, such unpaid amount remains
outstanding or such indemnify obligations under Section 2.2(c) have not been
complied with.

(e) Greenfield shall submit detailed invoices for the costs referred to in Section 2.2(a)
and in connection with Equity Sunk Costs payable by the OPA to Greenfield to
the Independent Engineer with a copy to the OPA. The Independent Engineer
shall be instructed by the Parties to complete its review of such invoices and
supporting documentation in an expeditious manner. The Independent Engineer

- shall, within ten (10) Business Days after receipt of such detailed invoices and
any reasonably required supporting documentation, issuc a certificate certifying
the amounts set out in such invoices which the Independent Engineer does not
dispute are payable. The OPA shall, within five (5) Business Days after receipt of
such certificate from the Independent Engineer, pay Greenficld the amount
certified by the Independent Engineer. Greenfield shall have the opportunity to
make submissions to the Independent Engineer (with a copy to the OPA)
regarding the amounts set out in such invoices disputed by the Independent
Engineer and not certified and the Independent Engineer shall consider such
submissions and if it agrees with such submissions, shall certify such amounts
payable and if it does not agree with such submissions, shall provide its reasons to
Greenfield and the OPA.

() Notwithstanding any provision in this Agreement to the contrary, to the extent the
OPA is liable to Greenfield for any costs charged by a Person who does not deal
at Arm’s Length with Greenfield, such cost shall be deemed to exclude the
amount that is in excess of the costs that would reasonably have been charged by
a Person acting at Arm’s Length with Greenfield providing substantially the same
material or services in respect of such costs to Greenfield.

()  The costs of the Independent Engineer shall be borne by the OPA.
23  ARCES Contract

By entering into this Agreement, neither Greenfield nor the OPA waives any provision of the
ARCES Contract, provided that the obligations of Greenfield and the OPA under the ARCES
Contract shall be suspended during the term of this Agreement, except as otherwise set out
herein. For greater certainty, the OPA and Greenfield agree that the ARCES Contract continues
to be in full force and effect.

2.4 Credit Facilities

() Greenfield agrees to promptly seek any required consent of any Secured Lenders
to the entering into of this Agreement by the OPA and Greenfield.
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(b)  The OPA shall pay to the Secured Lenders all accrued and unpaid interest and any
make whole payments or breakage fees which Greenfield is obliged to pay to the
Secured Lenders pursuant to the Credit Facilities, together with the outstanding
principal amount of the debt facilities funded under the Credit Facilities and shall
replace or provide cash collateral for all outstanding letters of credit issued by the
Secured Lenders on behalf of Greenfield in connection with the Facility, in
exchange for full and final releases from the Secured Lenders: (i) of all
obligations of Greenfield and Greenfield Holdco under the Credit Facilities and
the Secured Lender’s Security Agreements held by such Secured Lenders and the
release by such Secured Lenders of all claims and equity or other interests of such
Secured Lenders in or to Greenfield or Greenfield Holdco, including all security
held by such Secured Lenders on and against the Site, the Facility and all other
property and assets of Greenfield and Greenfield Holdco; and (ii) of all claims
against the OPA and the Government of Ontario in connection with or arising
from the Secured Lender’s Security Agreements, the ARCES Contract and the
Facility.

2.5  Good Faith Negotiations

In furtherance of the commitment of the Government of Ontario to relocate the Facility,
Greenfield and the OPA agree to work together in good faith to determine a suitable site for a
new nominal 300 MW natural gas fuelled combined cycle generating facility (the “Relocated
Facility”) and for the future expansion of the Relocated Facility as contemplated below and the
OPA shall in good faith cooperate with and assist Greenfield in obtaining all licenses, permits,
certificates, registrations, authorizations, consents or approvals issued by Governmental
Authorities and required for the development, construction and operation of the Relocated
Facility, including by advising such Governmental Authorities of the OPA’s support for the
Relocated Facility, but subject to the OPA’s limitations on corporate power and authority {NTD:
Please clarify what these may be?]. In addition, Greenfield and the OPA agree to work
together in good faith to negotiate an amendment to the ARCES Contract so that it relates to and
applies to the Relocated Facility (the “Amended ARCES”). The Amended ARCES shall
provide for (i) such amendments to the ARCES as are required to reflect the fact that the
Relocated Facility is at a different location, (ii) the agreement of the OPA and Greenfield to
negotiate in good faith during the term of the Amended ARCES regarding potential opportunities
to expand the Relocated Facility by an incremental 300 MW or to find another suitable site for a
further nominal 300 MW facility governed by a supply agreement with the OPA on terms
substantially similar to the Amended ARCES, depending on the ability of the system to
accommodate such incremental or further nominal 300 MW, IESO requirements and that there
are no significant technical or commercial impediments that cannot be reasonably satisfied, (iii) a
level of completion and performance security for the Amended ARCES, including for the
incremental or additional 300 MW that is ninety percent (90%) less than that set out in the
ARCES Contract, and (iv) an adjustment to the “Net Revenue Requirement” to take into account
any amounts paid by the OPA in connection with the Facility which creates or results in a
savings or reduced cost for the Relocated Facility, as well as any increased costs fo be incurred

' because an alternate site than the Site will be used, (due to such alternate site being a further

distance from the offices of Greenfield and due to other factors relating to the alternate site, such
as, reduced performance of the Relocated Equipment, costlier consumables, services, equipment
or material, such as insurance, costs of delivery of goods or equipment, increased costs in respect
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of environmental compliance, compliance with federal, provincial and municipal requirements,
higher costs to procure financing and higher costs for interconnection).

2.6  Power and Authority

(@)

(b)

The OPA represents and warrants in favour of Greenfield that it has the corporate
power and capacity to enter into this Agreement and to perform its obligations
hereunder and this Agreement has been duly authorized by all required board
approvals on the part of the OPA. This Agreement has been duly executed and
delivered by the OPA and is a legal, valid and binding obligation of the OPA,
enforceable against the OPA in accordance with its terms. The execufion and
delivery of this Agreement by the OPA and the performance by the OPA of its
obligations hereunder will not result in the violation of or constitute a defauit
under applicable law or any judgment, decree, order or award of any
Governmental Authority having jurisdiction over the OPA. The OPA has received
or obtained all directives, consents (other than those contemplated to be obtained
hereunder after the Effective Date) and other authorizations required to be
received or obtained as a condition to the entering into of this Agreement by the
OPA and the performance of its obligations hereunder.

Greenfield represents and warrants in favour of the OPA that it has the corporate
power and capacity to enter into this Agreement and to perform its obligations
hereunder and this Agreement has been duly authorized by all required board and
shareholder approvals on the part of Greenfield. This Agreement has been duly
executed and delivered by Greenfield and is a legal, valid and binding obligation
of Greenfield, enforceable against Greenfield in accordance with its terms. The
execution and delivery of this Agreement by Greenfield and the performance by
Greenfield of its obligations hereunder will not result in the violation of or
constitute a default under applicable law or any judgment, decree, order or award
of any Governmental Authority having jurisdiction over Greenfield. Greenfield
has received or obtained all consents (other than those contemplated to be
obtained hereunder after the Effective Date) and other authorizations required to
be received or obtained as a condition to the entering into of this Agreement by
Greenfield and the performance of its obligations hereunder.

ARTICLE 3

CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS

31 Confidential Information

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep
confidential and secure and not disclose Confidential Information, except as follows:

(a)

The Receiving Party may disclose Confidential Information to its Representatives
for the purpose of assisting the Receiving Party in complying with its obligations
under this Agreement. On each copy made by the Receiving Party, the Receiving
Party must reproduce zll notices which appear on the original. The Receiving
Party shall inform its Representatives of the confidentiality of Confidential
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Information and shall be responsible for any breach of this Article 3 by any of its
Representatives.

(b)  If the Receiving Party or any of its Representatives are requested or required (by
oral question, interrogatories, requests for information or documents, court order,
civil investigative demand, or similar process) to disclose any Confidential
Information in connection with litigation or any regulatory proceeding or
investigation, or pursuant to any applicable law, order, regulation or ruling, the
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing
Party obtains a protective order, the Receiving Party and its Representatives may
disclose such portion of the Confidential Information to the Party seeking
disclosure as is required by law or regulation in accordance with Section 3.2.

(c) Where Greenfield is the Receiving Party, Greenfield may disclose Confidential
Information to any Secured Lender or prospective lender or investor and its
advisors, to the extent necessary, for securing financing for the Relocated Facility,
provided that any such prospective lender or investor has been informed of the
Supplier’s confidentiality obligations hereunder and such prospective lender or
investor has covenanted in favour of the OPA to hold such Confidential
Information confidential and entered into a Confidentiality Undertaking in
substantially the form set out in Exhibit W to the ARCES Contract or in a similar
form prepared by Greenfield and approved by the OPA.

3.2  Notice Preceding Compelled Disclosure

If the Receiving Party or any of its Representatives are requested or required to disclose any
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such
request or requirement so that the Disclosing Party may seek an appropriate protective order or
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the
Confidential Information, the Receiving Party and its Representatives may disclose only such of
the Confidential Information to the Party compelling disclosure as is required by law only to
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in
copnection with such compelled disclosure, the Receiving Party and its Representatives shall
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party)
that such Confidential Information is confidential and subject to non-disclosure on terms and
conditions equal to those contained in this Agreement and, if possible, shall obtain each

- recipient’s written agreement to receive and use such Confidential Information subject to those

terms and conditions.

3.3 Retfurn of Information

Upon written tequest by the Disclosing Party, Confidential Information provided by the
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing
Party and Confidential Information transmitted by the Disclosing Party in electronic format will
be deleted from the emails and directories of the Receiving Party’s and its Representatives’
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found
in electronic format as part of the Receiving Party’s off-site or on-site data storage/archival

Errer! Unknown document properiy name.



Draft

-12-

process system, will be held by the Receiving Party and kept subject to the terms of this
Agreement or destroyed at the Receiving Party’s option. Notwithstanding the foregoing, a
Receiving Party shall be entitled to make at its own expense and retain one copy of any
Confidential Information materials it receives for the limited purpose of discharging any
obligation it may have under laws and reguiations, and shall keep such retained copy subject to
the terms of this Article 3.

3.4  FIPPA Records and Compliance

The Parties acknowledge and agree that the OPA is subject to the Freedom of Information and
Protection of Privacy Act (Ontario) (“FIPPA”) and that FIPPA applies to and governs ali
Confidential Information in the custody or control of the OPA (“FIPPA Records™) and may,
subject to FIPPA, require the disclosure of such FIPPA Records to third parties. Greenfield
agrees to provide a copy of any FIPPA Records that it previously provided to the OPA if
Greenfield continues to possess such FIPPA Records in a deliverable form at the time of the
OPA’s request. If Greenfield does possess such FIPPA Records in a deliverable form, it shall
provide the same within a reasonable time after being directed to do so by the OPA. The
provisions of this section shall survive any termination or expiry of this Agreement and shall
prevail over any inconsistent provisions in this Agreement.

3.5  Privileged Communications

(a) The Parties agree that all discussions, communications and correspondence
between the Parties or their Representatives from and afier the date of this
Agreement, whether oral or written, and whether Confidential Information or not,
in connection with the termination of the ARCES Contract or otherwise relating
to any differences between the Parties respecting the ARCES Contract or relating
to other projects or potential opportunities being discussed between the Parties are
without prejudice and privileged.

(b)  Notwithstanding Section 3.5(a), nothing in this Agreement shall prevent
Greenfield and the OPA from communicating with one another on a with
prejudice basis at any point in time by designating its communication, whether
oral or written, as a “with prejudice” communication, provided that such “with
"prejudice” communication does not include or refer, either directly or indirectly,
to any without prejudice and privileged discussions, communications and
correspondence.

ARTICLE 4
TERM AND EXPIRY

41  Term and Expiry

(a) The term of this Agreement shall be effective from the Effective Date for a period
of 60 days and shall automatically expire at the end of such 60 day period,
provided that the term may be extended once by an additional period of 60 days
by either the OPA or Greenfield providing the other Party with written notice no
less than five (5) Business Days prior to the expiry of the original term and may

Error! Unknown document property name.



Draft

4.2

-13-

be further extended for an agreed upon period of time with the mutual agreement
in writing of the OPA and Greenfield.

(b)  Upon expiry of the term of this Agreement, foﬂowmg any extenszon exercised in

accordance with Section 4.1(a):

@) the ARCES Contract shall be terminated and the amount owed by the
OPA to Greenfield in addition to those amounts payable pursuant to
Section 2.2 shall be determined in accordance with Section 4.2(a);

(i)  Greenfield shall return to the OPA any remaining portion of the Costs
Security which the Independent Engineer, acting reasonably, determines
will not be required to cover any further obligations of Greenfield for costs
or other liabilities in respect of the cessation of construction of the Facility
as contemplated by Section 2.2, or for which the OPA may be liable fo
indemnify any of the Greenfield Indemnified Parties under Section 2.2(c);
and

(iii) subject to Section 7.10, no Party shall have any further obligations
hereunder.

Damages
(a) If the ARCES Contract is terminated in accordance with Section 4.1(5)(i) or

Section 7.1(a) of this Agreement, Greenfield’s damages shall be determined in
accordance with the procedure set out in Schedule 4.2, as the net present value of
the net revenues, assuming no discount rate, from the Facility that are forecast to
be earned by Greenfield during the “Term” (as defined in the ARCES Contfract),
taking into account any actions that Greenfield should reasonably be expected to
take to mitigate the effect of the termination of the ARCES Confract,
(acknowledging the fact that as provided in this Agreement, Greenfield will not
complete construction of or operate the Facility). For greater certainty, the net
revenues from the Facility shall be calculated by deducting the costs that would
have been incurred by Greenfield in connection with the development,
construction, financing, operation and maintenance of the Facility from payments
that would have been made to Greenfield under the ARCES Contract. Where any

. Facility Equipment or the Site has been sold, the quantification of Greenfield’s

damages under this Section 4.2(a) shall take into account the actual proceeds of
any such sale, for which and fo the extent the OPA has reimbursed Greenfield for
such Facility Equipment or the Site. Where any Facility Equipment or the Site has
not been sold, the quantification of Greenfield’s damages under this Section
4.2(a) shall take into account the fair market value or salvage value of the Facility
Equipment or the Site, at the time such damages are being determined, for which
and to the extent the OPA has reimbursed Greenfield for such Facility Equipment
and the Site. [NTD: Greenfield will agree to not include a terminal value for
the Facility at the end of the Term or revenues relating to periods after the
end of the Term, provided no discount rate is applied to the NPV calculation.
Given current rates, there are arguments that the rate should be nominal in
any event]
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(b)  Upon the OPA’s payment of damages pursuant to Section 4.2(2), Greenfield shall
provide a full and final release of all claims against the OPA and the Government
of Ontaric in connection with or arising from this Agreement, the ARCES
Contract and the Facility.

ARTICLE 5
NOTICES

5.1 Notices

(a) All notices pertaining to this Agreement shall be in writing and shall be addressed
as follows: -

If to Greenfield: Greenfield South Power Corporation
2275 Lake Shore Blvd. West
Suite 401
Toronto, Ontario M8V 3Y3

Attention: Greg Vogt, President
Facsimile: (416) 234-8336

and to: McMillan LLP
Brook{field Place
181 Bay Street, Suite 4400
Toronto, Ontario M5J 2T3

Attention: Carl DeVuono
Facsimile: (416) 304-3755

If to the OPA: Ontario Power Authority
120 Adelaide Street West
Suite 1600
Toronto, Ontario
MSHIT1

Attention: Michael Lyle, General Counsel
Facsimile:  (416) 969-6071

Either Party may, by written notice to the other Parties, change the address to
which notices are to be sent.

Draft

(b) Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and
shall be considered to have been received by the other Party on the date of
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and
otherwise on the next following Business Day, provided that any notice given
pursuant to Section 2.2(d) shall be sent by facsimile and by courier.
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ARTICLE 6
DISPUTE RESOLUTION

6.1  Informal Dispute Resolution

If any Party considers that a dispute has arisen under or in connection with this Agreement that
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties
describing the nature and the particulars of such dispute. Within ten (10) Business Days
following delivery of such notice to the affected Party or Parties, a senior executive (Senior
Vice-President or higher) from each affected Party shall meet, either in person or by telephone
(the “Senior Conference”), to attempt to resolve the dispute. Each senior executive shall be
prepared to propose a solution to the dispute. If, following the Senior Conference, the d.lspute is
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2.

6.2 Arbitration

Any matter in issue between the Parties as to their rights under this Agreement shall be decided

by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first

completed a Senior Conference pursuant to Section 6.1. Any dispute to be decided in
accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties
or, if such Parties fail to appoint an arbitrator within fifteen (15) days following the reference of
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of
Toronto Region. The arbitrator shall not have any current or past business or financial
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the
procedures to apply in the enforcement of any award made. If it is necessary to enforce such
award, all costs of enforcement shall be payable and paid by the Party against whom such award
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall
bear (and be solely responsible for) its own costs incurred during the arbitration process, and
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator.
Each Party shall be otherwise responsible for its own costs incurred during the arbitration
process.
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ARTICLE 7
MISCELLANEOUS

7.1 Default

(a) If the OPA fails to perform any material covenant or obligation set forth in this
Agreement and such failure is not remedied within ten (10) Business Days after
written ‘notice of such failure from Greenfield, the ARCES Contract shall be
terminated and the amount owed by the OPA to Greenfield shall be determined in
accordance with Section 4.2(a).

) If Greenfield fails to perform any covenant or obligation set forth in Section
2.1(a), Section 2.1(c), Section 2.1(d) or Section 2.4(c) of this Agreement and such
failure is not remedied within ten (10) Business Days after written notice of such
failure from the OPA, such failure shall constitute a “Supplier Event of Default”
under the ARCES Contract and shall entitle the OPA to exercise any remedies
thereunder in connection with such default.

7.2  Injunctive and Other Relief

Each of Greenfield and the OPA acknowledge that a breach of this Agreement by the other
Party, including, without limitation, Section 2.1, 2.2, 2.4, and Article 3 shall cause irreparable
harm to the non breaching Party, and that the injury to non breaching Party shall be difficult to
calculate and inadequately compensable in damages. The breaching Party agrees that the non
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by
it) or any other remedy against any actual or potential breach of the provisions of this Agreement
by the breaching Party.

7.3  Record Retention; Audit Rights

Greenfield shall keep complete and accurate records and all other data required for the purpose
of proper administration of this Agreement. All such records shall be maintained as required by
laws and regulations but for no less than seven (7) years after the Effective Date. Greenfield, on
a confidential basis as provided for in Article 3 of this Agreement, shall provide reasonable
access to the relevant and appropriate financial and operating records and data kept by it relating
to this Agreement reasonably required for the OPA to (i) comply with its obligations to
Governmental Authorities, (ii) verify or audit billings or to verify or audit information provided
in accordance with this Agreement, and (iii) to determine any amounts owing or payable
pursuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.4(b). The OPA may use its own employees for
purposes of any such review of records provided that those employees are bound by the
confidentiality requirements provided for in Article 3. Alternatively, the OPA may at its own
expense appoint an auditor to conduct its review.

7.4  Inspection of Site

(a) The OPA and its authorized agents and Representatives shall, at all times upon
two (2) Business Days’ prior notice, at any time after execution of this Agreement
and during the term of this Agreement, have access to the Site and every part
thereof during regular business hours and Greenfield shall, and shall cause all
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personnel at the Site within the control of Greenfield to furnish the OPA with all
reasonable assistance in inspecting the Site for the purpose of ascertaining
compliance with this Agreement; provided that such access and assistance shall
be carried out in accordance with and subject to the reasonable safety and security
requirements of Greenfield.

(b)  The inspection of the Site by or on behalf of the OPA shall not relieve Greenfield
of any of its obligations to comply with the terms of this Agreement. In no event
will any inspection by the OPA hereunder be a representation that there has been
or will be compliance with this Agreement and laws and regulations.

7.5  Inspection Not Waiver

Failure by OPA to inspect the Site or any part thereof under Section 7.4, or to exercise its audit
rights under Section 7.3, shall not constitute a waiver of any of the rights of the OPA hereunder.
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed o
constitute an acknowledgement that there has been or will be compliance by Greenfield with this
Agreement.

7.6  No Publicity

No Party shall make any public statement or announcement regarding the existence or contents
of this Agreement without the prior written consent of the other Parfy. Notwithstanding the
foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives
shall be permitted to make a public announcement, which is provided to Greenfield in advance,
that an agreement has been entered into between the OPA and Greenfield which provides for (i)
the permanent cessation of work on the Facility, (ii) the revocation of the permit set out in
Section 2.1(c) in the circumstances described therein, and (iii) further negotiations between the
OPA and Greenfield to determine the relocation of the Facility, failing which, the damages
payable to Greenfield will be determined through a process set out in the Agreement. [NTD:
This clause remains subject to further revision as the OPA has not yet finalized this

Janguage.]
7.7  Business Relationship

Each Party shall be solely liable for the payment of ail wages, taxes, and other costs related to the
employment by such Party of Persons who perform this Agreement, including all federal,
provincial, and local income, social insurance, health, payroll and employment taxes and
statutorily-mandated workers® compensation coverage. None of the Persons employed by any of
the Parties shall be considered employees of any other Party for any purpose. Nothing in this
Agreement shall create or be deemed to create a relationship of partners, joint venturers,
fiduciary, principal and agent or any other relationship between the Parties. -~

7.8  Binding Agreement

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other
Person, except the Parties and their respective successors and permitted assigns, any rights,
interests, obligations or remedies under this Agreement. This Agreement and all of the
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provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties
and their respective successors and permitted assigns.

7.9  Assignment

(a) Neither this Agreement nor any of the rights, interests or obligations under this
Agreement may be assigned by Greenfield, without the prior wriften consent of
the OPA, which consent shall not be unreasonably withheld; provided that
Greenfield may without the consent of the OPA assign this Agreement and all
benefits and obligations hereunder to the Affiliate which will develop, construct,
own and operate the Relocated Facility as contemplated by Section 2.5, provided
that the assignee agrees in writing in a form satisfactory to the OPA, acting
reasonably, to assume and be bound by the terms and conditions of this
Agreement.

(b)  Neither this Agreement nor any of the rights, interests or obligations under this
Agreement may be assigned by the OPA, without the prior written consent of
Greenfield, which consent shall not be unreasonably withheld; provided that the
OPA shall have the right to assign this Agreement and all benefits and obligations
hereunder without the consent of Greenfield to the Government of Ontario or any
corporation owned or Controlled by the Government of Ontario with a credit
rating that is equal to or better than the OPA’s credit rating, and which assumes
all of the obligations and liabilities of the Ontario Power Authority under this
Agreement and agrees to be novated info this Agreement in the place and stead of
the OPA, provided that the assignee agrees in writing to assume and be bound by
the terms and conditions of this Agreement, whereupon, the OPA shall be relieved
of all obligations and liability arising pursuant to this Agreement.

7.10 Survival

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.1(b), Section 4.2, Article 6, and
Section 7.3, shall survive the expiration of the term.

7.11 Counterparts

This Agreement may be executed in two or more counterparts, and all such counterparts shall
together constitute one and the same Agreement. It shall not be necessary in making proof of the
contents of this Agreement to produce or account for more than one such counterpart. Any Party
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party
shali, within ten (10) Business Days of such delivery by facsimile or electronic mail, promptly
deliver to the other Party an originally executed copy of this Agreement.

7.12 Time of Essence

Time is of the essence in the performance of the Parties’ respective obligations under this
Agreement.
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7.13 No Third-Party Beneficiaries

This Agreement is for the sole benefit of the parties hereto and their respective successors and
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or
by reason of this Agreement. .

7.14 Further Assurances

Each of the Parties shall, from time to time on written request of the other Party, do all such
further acts and execute and deliver or cause to be done, executed or delivered all such further
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to
fully perform and to more effectively implement and carry out the terms of this Agreement.

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this _
Agreement by the undersigned duly authorized representatives as of the date first stated above. .

GREENFIELD SOUTH POWER ONTARIO POWER AUTHORITY
CORPORATION
By: By:

Name: Gregory M. Vogt Name: Colin Andersen

Title: President Title: Chief Executive Officer

I have authority to bind the corporation I have authority to bind the corporation.

Dratt
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EXHIBIT A
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT

DATEOFISSUE: @

APPLICANT:

Ontario Power Authority

BENEFICIARY: Greenfield South Power Corporation

AMOUNT:

EXPIRY DATE: ®
EXPIRY PLACE:  Counters of the issuing financial institution in Toronto, Ontario

CREDIT RATING: [Insert credit rating only if the issuer is not a financial institution listed in
cither Schedule I or H of the Bank Act]

TYPE: Irrevocable Standby Letter of Credit

NUMBER:

We hereby authorize you to draw on [insert name of financial institution and financial
institution’s address in Toronto, Ontario] in respect of irrevocable standby letter of credit No.

(the “Credit™), for the account of the Applicant up to an aggregate amount of $e (e
Canadian dollars) available by your draft at sight, accompanied by:

1.

A certificate signed by an officer of the Beneficiary stating that:

“The Ontario Power Authority is in breach of its obligation set out in Section 2.2
of the Facility Relocation and Settlement Agreement between the Beneficiary and
the Applicant, and therefore the Beneficiary is entitled to draw upon the Credit in
the amount of the draft attached hereto.”; and

A certified true copy of a letter sent by the Beneficiary to the Applicant, by
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle,
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON M5H 1T1,
notifying the Applicant that the Beneficiary intends to draw on this Credit,
together with a copy of the facsimile confirmation and courier receipt evidencing
that the letter was received by the Beneficiary no less than [ten (10)] business
days prior to the date of the draw.

Drafts drawn hereunder must bear the clause “Drawn under irrevocable Standby Letter of Credit
No. [insert number] issued by [the financial institution] dated [insert date]”.

Partial drawings are permitted.

This Credit is

issued in connection with the Facility Relocation and Settlement Agreement dated

as of the ® day of November, 2011 between the Beneficiary and the Applicant.
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.

We agree with you that all drafts drawn under, and in compliance with the terms of this Credit
will be duly honoured, if presented at the counters of [insért the financial institution and
financial institution’s address, which must be located in Toronto, Ontario] at or before 5:00

pm (EST) on [insert the expiry date].

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98,
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the
courts of the Province of Ontario.

~END -

(Insert name of Financial Institution]

By:

Authorized Signatory
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COPY OF CERTIFICATE OF APPROVAL-AIR NUMBER 2023-7HUMVW
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(b)

(d)

SCHEDULE 4.2 - TERMINATION COMPENSATION

In order to determine the amount of compensation payable pursuant to Section
4.2(a) (the “Termination Compensation™), Greenfield shall deliver to the OPA a
notice setting out the amount claimed as compensation and details of the
computation thereof (the “Compensation Notice”). The OPA shall be entitled, by
notice given within thirty (30) days after the date of receipt of the Compensation
Notice, to require Greenfield to provide such further supporting particulars as the
OPA. considers necessary, acting reasonably.

If the OPA does not dispute the Termination Compensation, the OPA shall pay to
Greenfield the Termination Compensation within sixty (60) days after the date of
receipt of the Compensation Notice. If the Termination Compensation is
disputed, the OPA shall pay to Greenfield the amount of Termination
Compensation as determined in accordance with paragraph (d) not later than sixty
(60) days after the date on which the dispute with respect to the amount of
Termination Compensation is resolved.

If the OPA wishes to dispute the Termination Compensation, the OPA shall give
to Greenfield a notice (the “OPA Compensation Notice™) setting out an amount
that the OPA proposes as the Termination Compensation payable pursuant to
Section 4.2(a), together with details of the computation. If Greenfield does not
give notice (the “Greenfield Non-acceptance Notice”) to the OPA stating that it
does not accept the amount proposed in the OPA Compensation Notice within
thirty (30) days after the date of receipt of the OPA Compensation Notice,
Greenfield shall be deemed to have accepted the amount of Termination
Compensation so proposed. If a Greenfield Non-acceptance Notice is given, the
OPA and Greenfield shall attempt to determine the Termination Compensation
through negotiation. If the OPA and Greenfield do not agree in writing upon the
Termination Compensation within sixty (60) days after the date of receipt of the
Greenfield Non-acceptance Notice, the Termination Compensation shall be
determined in accordance with the procedure set forth in paragraph (d) and
Sections 6.1 and 6.2 shall not apply to such determination.

Dispute Resolution

(1) If the negotiation described in paragraph (c), above, does not resulf in an
agreement in writing on the amount of the Termination Compensation,
either the OPA or Greenfield may, after the date of the expiry of a period

 of sixty (60) days after the date of receipt of the Greenfield Non-
acceptance Notice, by notice to the other require the dispute to be resolved
by arbitration as set out below. The OPA and Greenfield shall, within
thirty (30) days after the date of receipt of such notice of arbitration,
jointly appoint a valuator to determine the Termination Compensation.
The valuator so appointed shall be a duly qualified business valuator,
independent of each of the OPA and Greenfield, where the individual
responsible for the valuation has not less than ten (10) years’ experience in
the field of business valuation. If the OPA and Greenfield are unable to
agree upon a valuator within such period, the OPA and Greenfield shall
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jointly make application (provided that if a party does not participate in
such application, the other party may make application alone) under the
Arbitration Act, 1991 (Ontario) to a judge of the Superior Court of Justice
to appoint a valuator, and the provisions of the Arbitration Act, 1991
(Ontario) shall govern such appointment. The valuator shall determine the
Termination Compensation within sixty (60) Business Days after the date
of his or her appointment. The fees and expenses of the valuator shall be
paid by the OPA. Greenfield’s and the OPA’s respective determinations of
the Termination Compensation shall be based upon the Compensation
Notice and the OPA Compensation Notice, as applicable.

(ii)  In order to facilitate the determination of the Termination Compensation
by the valuator, each of the OPA and Greenfield shall provide to the
valuator such information as may be requested by the valuator, acting
reasonably, and each of the OPA and Greenfield shall permit the vatuator
and the valuator’s representatives to have reasonable access during normal
business hours to such information and to take extracts therefrom and to
make copies thereof.

(iiiy The Termination Compensation as determined by the valuator shall be
final, conclusive and binding and not subject to any appeal.

(¢) Any amount to be paid under paragraph (b) shall bear interest at a variable
nominal rate per annum equal on each day to the Interest Rate then in effect from
the Effective Date to the date of payment. For the purposes of this paragraph,
“Interest Rate” means the annual rate of interest established by the Royal Bank
of Canada or its successor, from time to time, as the interest rate it will charge for
demand loans in Canadian dollars to its commercial customers in Canada and
which it designates as its “prime rate” based on a year of 365 or 366 days, as
applicable. Any change in such prime rate shall be effective automatically on the
date such change is announced by the Royal Bank of Canada.
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From: John Zych

Sent: November 24, 2011 10:51 AM

To: Colin Andersen

Cc: Irene Mauricette; Michael Lyle; Nimi Visram; JoAnne Butler; Michae! Killeavy

Subject: FW: MINUTES OF AUGUST 1, 3, AND 5, 2011

Attachments: DRAFT Minutes of Board of Directors Meeting - August 1, 2011.doc; DRAFT Minutes of

Board of Directors Meeting - August 3, 2011.doc; DRAFT Minutes of Board of Directors
Meeting - August 5, 2011.doc

Colin,

Jim Hinds has endorsed the re-write of the minutes of the Board meetings of August 1, 3, and 5, 2011. 1 will put them on
the December Board agenda.

Kathleen,

Please print and place in Colin's weekend reading folder.

From: John Zych

Sent: Wed 11/23/2011 8:48 PM

To: jim.hinds@irish-line.com

Cce: Nimi Visram; Michael Lyle

Subject: FW: MINUTES OF AUGUST 1, 3, AND 5, 2011

Jim,

On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and
17, 2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of
the minutes of the meetings of August 1, 3 and 5. You indicated that you did not feel that they were incorrect in any
respect but that they dealt with the proposed arbitration of the TransCanada dispute, a fact that the OPA had agreed to
keep silent. You were concerned about an inadvertent release of these minutes that would cause us not to have complied
with our agreement tc keep this fact confidential, The meeting approved these three minutes in principle and asked me to
work with Patrick Monahan to overcome their concerns.

| redrafted them, Mike Lyle reviewed then and | sent them to Pafrick. Patrick accepted and agreed with the revisions.
The issue was resolved for the August 1 and 3 minutes by referring more generally to the settlement of the claim or an
attempt to setile it. In the August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in
arbitration.

[ propose to put them on the December Board agenda. Please advise if you have any concerns.

thn Zych

From: John Zych

Sent: Mon 11/21/2011 4:13 PM

To: 'pjmon’

Subject: PW: MINUTES OF AUGUST 1, 3, AND 5, 2011

Patrick, Can we discuss this matter on Tuesday or Wednesday?




From: John Zych

Sent: Tue 11/8/2011 12:03 PM

To: ‘pjmon’

Cc: Michael Lyle ,

Subject: MINUTES OF AUGUST 1, 3, AND 5, 2011

Patrick,
See the note (below). You have not responded, so | am following up.

On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and
17,2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of
the minutes of the meetings of August 1, 3 and 5.

Jim Hinds’ issue with the minutes of August 1, 3 and 5 was not that they were incorrect in any respect but that they dealt
with the proposed arbitration of the TransCanada dispute, a fact that we had agreed to keep silent. He was concerned
about an inadvertent release of these minutes that would cause us not to have complied with our agreement to keep this
fact confidential. The meeting approved these three minutes in principle and asked me to work with you to overcome their
concerns.

i have resolved the'issue for the August 1 and 3 minutes by referring more generally to the setilement of the claim or an
attempt to settle it. In the August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in
arbitration. .

Do you have any comments? Are the revisions an improvement at all? Shouid we perhaps not make the changes
indicated in the April 1 and 3 minutes and rely on solicitor and client and litigation privilege?

Please advise.

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1
416-969-6055

416-867-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are infended only for the named recipieni(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipieni(s), any dissemination, disfribution or copying of this e-mail message or any files transmitted with it is strictly
prohibited. If you have received this message in error or are not the named recipieni(s), please notify the sender
immediately and delete this e-mail message.

From: John Zych

Sent: October 11, 2011 2:05 PM

To: 'pjmon’

Cc: Michael Lyle

Subject: MINUTES OF JULY 29 AND AUGUST 1, 3, 5 AND 17, 2011

Patrick,

On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and
17, 2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of
the minutes of the meetings of August 1, 3 and 5.



Jim Hinds' issue with the minutes of August 1, 3 and 5 was not that they were incorrect in any respect but that they dealt
with the proposed arbitration of the TransCanada dispute, a fact that we have agreed to keep silent. He was concerned
about an inadvertent release of these minutes that would cause us not to have complied with our agreement to keep this
fact confidential. The meeting approved these latter three minutes in principle and asked me to work with you to
overcome their concerns.

| have resolved the issue for the August 1 and 3 minutes by referring more generally to the “seftiement” of the claim. In
the August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in arbitration. In the
result, we specifically mention arbitration in only one minute, that of August 5.

In addition, | have taken special security measures to keep the minutes secure from any unauthorized or inadvertent
release. Also, in an FOI request, we believe that we can keep the relevant portions confidential by reason of the
exemption for confidential information, solicitor and client privilege and for matters in litigation.

Accordingly, | propose to minute the September 14, 2011 discussion as follows:

The Board reviewed the minutes of the Board of July 29, 2011 and August 17, 2011, and, on motion duly made,
seconded and unanimously carried, it was RESOLVED THAT they be approved.

The Board members requested that the minutes of the meetings of August 1, 3 and 5, 2011 be reviewed and brought
back to the Board for its review and approval.

Do you agree with the foregoing? If you do, | will run this by Jim next.

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1
416-969-6055

418-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential andfor exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender
immediately and delete this e-mail message.



ONTARIO 7

POWER AUTHORITY {_#
MEETING OF THE BOARD OF DIRECTORS

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on
Monday, August 1, 2011 at 10:00 a.m., Toronto time, by teleconference

PRESENT

Colin Andersen
Michael Costello
James Hinds
Adéle Hurley
Rick Fitzgerald
Ron Jamieson
Bruce Lourie
Lyn McLeod
Patrick Monahan

MEMBERS OF STAFF IN ATTENDANCE

Amir Shalaby, Vice President, Power System Planning

Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory
Affairs

JoAnne Butler, Vice President, Electricity Resources

Andrew Pride, Vice President, Conservation

Kristin Jenkins, Vice President, Communications

Elizabeth Squissato, Director, Human Resources

Shawn Cronkwright, Director, Renewables Procurement, Electricity Resources

Susan Kennedy, Associate General Counsel and Director, Corporate/Commercial Law
Group, Legal, Aboriginal and Regulatory Affairs

Michael Killeavy, Director, Contract Management, Eleciricity Resources

Brett Baker, Senior Advisor, Policy and Strategy

John Zych, Corporate Secretary

1. Constitution of the Meeting
Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secrefary.

The Chair declared that, although less notice had been provided of this meeting than
the by-laws of the OPA required (24 hours’ notice had actually been given instead of
the 48 hours’ notice that was required), if no Board member objected to the lack of
sufficient notice, the meeting would be properly called. No Board member objected. Mr.
Hinds noted that a quorum of members was preséent. Thus, the meetlng was duly
constituted for the transaction of business.

The Chair advised that there were only two agenda items, namely, a report on the
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Korean Consortium Power Purchase Agreements and, a late-arising matter, the status
of negotiations with TransCanada Energy Inc. (*TransCanada Energy”) as to its claims
arising out of the decision of the Government of Ontario not to proceed with the
development of TransCanada Energy’s Oakville Generating Station project.

2. Korean Consortium Power Purchase Agreements

Mr. Hinds reported on the OPA’s weekend work in relation to the Korean Consortium
(Samsung) Power Purchase Agreements. The negotiations had gone well and the
agreements had undergone only minimal changes since the Board's meeting of July
29, 2011. Thus, under the delegation given to him by the Board of Directors on July 29,
2011, he had authorized members of management to sign the necessary agreements.
The Board members noted that these developments would be announced later this
week and stated their preference that the greatest possible transparency be shown in
the disclosure of these arrangements by the Government of Ontario, the OPA and
Samsung.

3. TransCanada Energy Inc. Negotiations .

This section of the minutes is subject to settlement privilege and litigation
privilege. _ '

Mr. Hinds brought the Board members up to date since the last time that the Board
members had discussed this matter. Mr. Hinds indicated that the Government of
Ontario had appointed Mr. David Livingston, President of {nfrastructure Ontario, to look
into making a settlement of TransCanada’s claims which might include TransCanada
Energy acquiring an interest in a present or future Ontaric electricity generation facility
in full or partial settlement of its claims.

Mr. Andersen reported on the views of the Deputy Attorney General of Ontario as to
litigation risks involved in the case for the Government of Ontario.

Mr. Hinds indicated that the next step in the resolution of this matter was to hold
another meeting of the Board within the next few days in order to hear from Mr.
Livingston as to the terms of an agreement related to the settlement of the dispute.

Mr. Lyle was asked to provide and the Board members discussed the range of the
quantum of liability that the Ontario Power Authority faced in this matter.

Mr. Hinds advised all Board members and staff members present that the information
imparted at the meeting was of a highly sensitive nature and would constitute material
non-public information under securities legislation. Therefore none of them should trade
in the securities of TransCanada Corporation, the publicly traded corporate parent of
TransCanada Energy, while a settlement of TransCanada’s claims was being pursued
and before a resolution thereof had been publicly announced.
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4. Other Business
There was no other business.
5. Termination

There being no further business fo be brought before the meeting, the meeting
terminated at 11:00 a.m.

Approved by the Board of Directors on
the 14th day of September, 2011

James Hinds John Zych
Chair of the meeting : Secretary of the meeting
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ONTARIO

POWER AUTHORITY {_

MEETING OF THE BOARD OF DIRECTORS

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on
Wednesday, August 3, 2011 at 4:30 p.m., Toronto time, by teleconference

PRESENT

Colin Andersen
Michael Costello
Rick Fitzgerald
James Hinds
Adéle Hurley
Ron Jamieson
Bruce Lourie
Lyn MclLeod
Patrick Monahan

MEMBERS OF STAFF IN ATTENDANCE

Amir Shalaby, Vice President, Power System Planning

Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory
Affairs

JoAnne Butler, Vice President, Electricity Resources

Andrew Pride, Vice President, Conservation

Kristin Jenkins, Vice President, Communications

Elizabeth Squissato, Director, Human Resources

*Kevin Dick, Director, Clean Energy Procurement, Electricity Resources

Michael Killeavy, Director, Contract Management, Electricity Resources

Brett Baker, Senior Advisor, Policy and Strategy

John Zych, Corporate Secretary

1. Constitution of the Meeting
Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. !

The Chair declared that, with notice having been given and a quorum of members
being present, the meeting was properly called and duly constituted for the transaction
of business.
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2. TransCanada Energy Inc. Negotiatioﬁs

This section of the minutes is subject to solicitor and client privilege, settlement
privilege and litigation privilege.

The Chair advised that there was only one agenda item, namely, the status of
negotiations with TransCanada Energy Inc. (“TransCanada Energy”) as to its claims
arising out of the decision of the Government of Ontario not to proceed with the
development of TransCanada Energy’s Oakville Generating Station project.

Mr. James Hinds noted that Mr. David Livingston, President of Infrastructure Ontario,
would soon join the meeting.

Mr. Livingston outlined his involvement with this matter, which was since July 1, 2011
at the request of the Premier’s Office to possibly arrange for the seftlement of the
dispute between TransCanada and the Ontario government and to determine whether
it was feasible to settle any liability to TransCanada by awarding TransCanada an
interest in an Ontario electricity asset owned by Ontario. Mr. Livingston advised that the
desired timeframe for doing so, namely, to agree on the settlement procedure and to
agree on the plant property to be awarded in partial settlement was by the end of
August.

The original version of a setllement was for TransCanada Energy to acquire an interest
in the Portlands Plant but the Ontario Governments holder of that interest, Ontario
Power Generation Inc., indicated that to do so was not in the interest of Ontario Power
Generation inc. However, Ontario Power Generation proposed an alternative
transaction whereby TransCanada Energy could acquire an interest in the Lennox
Plant through Portlands Energy Centre, the owner of the Portlands Plant and an entity
in which TransCanada Energy had an interest, and the Lennox Plant could then enter
into a long-term power purchase agreement with Ontario Electricity Financial
Corporation. Such a settlement would be a means whereby TransCanada Energy could
satisfy its entitlement arising out of the settlement of its claims.

Mr. Livingston left the meeting.

Mr. Rocco Sebastiano, of the Osler, Harcourt and Hoskin LLP, the OPA’s outside
counsel in this matter, joined the Board meeting. Mr. Sebastiano discussed his
concerns over certain issues that arose out of the agreement fo attempt to

settle the dispute as presently drafted, including the waiver of some of the OPA’s
defenses.

Mr. Hinds indicated that any amount that the Ontario Power Authority was called upon
to pay had to be able to be defended as providing benefits to the Ontario Elecitricity
ratepayers.

Mr. Amir Shalaby pointed out that from a planning perspective, the Ontario Electricity
System needed flexible generation sources over the next ten years. Thus, a plant in the
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Kitchener-Waterloo area would be more suitable. A refurbished Lennox plant would be
suitable if it was built later as opposed to earlier in the ten-year period.

Ms. JoAnne Butler indicated that TransCanada Energy’s claim included a loss on the
value of turbines being constructed by its supplier for which it no longer had a use. A
settlement could take into account the OPA acquiring the turbines at TransCanada
Energy’s cost and thus eliminate TransCanada Energy’s claim for loss.

The Board members indicated that its primary concern was to avoid having the Ontario
Power Authority pay compensation that was not justifiable in the interesis of the Ontario
rate payer. Management was asked to advise Mr. Livingston of this view.

Ms. Lyn MclLeod left the meeting at 6:05 p.m.

3. Other Business

There was no other business.

4. In Camera Session

The directors met in the absence of rﬁanagement.

5. Termination

There being no further business to be brought before the meeting, the meeting
terminated at 6:45 p.m.

Approved by the Board of Directors on
the 14th day of September, 2011

James Hinds John Zych
Chair of the meeting Secretary of the meeting
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ONTARIO

POWER AUTHORITY {_}
MEETING OF THE BOARD OF DIRECTORS

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on
Friday, August 5, 2011 at 1:00 p.m., Toronto time, by teleconference

PRESENT

Colin Andersen
Michael Costello
Rick Fitzgerald
James Hinds
Adele Hurley
Ron Jamieson
Bruce Lourie
Patrick Monahan

MEMBERS OF STAFF IN ATTENDANCE

Amir Shalaby, Vice President, Power System Planning

Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory
Affairs

JoAnne Butller, Vice President, Electricity Resources

Andrew Pride, Vice President, Conservation

Kristin Jenkins, Vice President, Communications

Michael Killeavy, Director, Contract Management, Electricity Resources

Brett Baker, Senior Advisor, Policy and Strategy

John Zych, Corporate Secretary

1. Constitution of the Meeting
Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary.

The Chair declared that, although less notice had been provided of this meeting than
the by-laws of the OPA required (24 hours’ notice had actually been given instead of
the 48 hours’ notice that was required), if no Board member present objected to the
lack of sufficient notice, the meeting would be properly called. No Board member
objected. Mr. Zych advised that Ms. McLeod had indicated that she could not attend
the meeting but would waive notice of the meeting. Mr. Hinds noted that a quorum of
members was present and declared that the meeting was duly constituted for the
transaction of business.

Mr. Hinds advised that there was only one agenda item, namely, the status of
negotiations with TransCanada Energy Inc. (“TransCanada Energy”) as tfo its claims
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arising out of the decision of the Government of Ontario not to proceed with the
development of TransCanada Energy's Oakville Generating Station project.

2. TransCanada Energy Inc. Negotiations

This section of the minutes is subject to settlement privilege and ljtigation
privilege.

Mr. James Hinds advised that since the August 3 Board Meeting, OPA management
had made significant progress on the issue of the proposed arbitration agreement and
on allocation as between the Ontario electricity ratepayer and the Ontario taxpayer of
the costs of any settlement with TransCanada Energy.

Mr. Andersen discussed these developments. TransCanada Energy had no interest in
or objection to an apportionment of Ontario government costs between taxpayers and
ratepayers and therefore this matter would be addressed, not in the arbitration
agreement, but in a side agreement between the Ontario government and the Ontario
Power Authority. TransCanada Energy still wanted {o acquire an interest in a
generation facility in Ontario and was pursuing this matter with Ontario Power
Generation inc.

The proposed allocation to the OPA of any award under the arbitration agreement was
restricted to costs incurred by TransCanada Energy in connection with the performance
or termination of its contract with the Ontario Power Authority for the Oakville
generating station.

On motion duly made, seconded and unanimously carried, it was RESOLVED THAT:

1. the Board of Directors authorize the Ontario Power Authority (the “Corporation”) to
agree {o enter into agreements (the “Agreements”) as follows: '

e an agreement for the arbitration of a dispute with TransCanada Energy Inc.
arising out of the cancellation of the Oakville Generating Station (ithe
“arbitration”), in accordance with the parameters described in the August 5, 2011
presentation to the Board of Directors; and,

» an agreement with Her Majesty the Queen in right of Ontario addressing the
division of liability for an award arising out of the arbitration between Her Majesty
the Queen in right of Ontario and the Corporation, in the form presented to the
Board of Directors on August 5, 2011;

2. any officer of the Corporation be hereby authorized and directed for and on behalf
of the Corporation to negotiate, finalize, execute and deliver the Agreements,
together with such changes thereto as that officer may approve, such approval to be
evidenced conclusively by the execution and delivery of the Agreements;

3. any officer of the Corporation be hereby authorized and directed for and on behalf
of the Corporation to execute and deliver all such ancillary agreements, documenis,
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deeds and instruments and to do all such further acts as may be necessary or
desirable to implement the Agreements, to perform its obligations thereunder and to
obtain the benefits thereof; and,

4. any officer of the Corporation be hereby authorized and directed for and on behalf

of the Corporation to execute and deliver such subsequent documents as shall be

necessary or desirable to make non-material amendments to the above-noted

Agreements, documents, deeds and instruments, as such officer shall determine

and as shall be evidenced by such officer's signature thereto. . |
3. Other Business
There was no other business. |

4. Termination

There being no further business to be brought before the meeting, the meeting
ferminated at 1:40 p.m.

Approved by the Board of Directors on
the 14th day of September, 2011

James Hinds John Zych
Chair of the meeting Secretary of the meeting
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From:
Sent:
To:
Subject:

Follow Up Flag:
Flag Status:

Amir Shalaby

November 25, 2011 4:20 PM

Michael Lyle; Michael Killeavy; Colin Andersen; JoAnne Butler
Progress discussion on TCE arbitartaion

Follow up
Completed

just finished a Conference call with Government/lo folks:

* They are asking JoAnne or Michae! Kto send the shorter list of parameters that matter

¢ They met with legal counsel for TCE and agreed to amend the terms of arbitration { to expedite settlement).
They will pass the amendments by Michael L when they are ready. The amendments have to do with:
compressing the process, document exchange, steps following document exchange

¢ They developed a list of Arbitrators to select from ( | asked that Michael L be party to the selection)

s They got an estimate of Turbine costs: $ 191 M

¢ There is optimism that TCE can share the model in a closed session, and | asked that they arrange for this to

happen.

¢ They may skip the step of a mock arbitration if the TCE model is shared early.
This is moving faster than | expected, so wanted to share with you right away

Cheers
amir
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From: Michael Killeavy

Sent: September 14, 2010 12:51 PM
To: Derek Leung

Cc: Susan Kennedy

Subject: FW: SWGTA Costs

Derek,
Please see below.
Here is what I'd suggest:

Proposal Preparation - $1,000,000
Legal Costs - $500,000

Other Consultants $500,000
t.and and Other costs $250,000

TOTAL $2,250,000

Damages are close to $1 billion

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Torento, Ontaric M5H 1T1
416-969-6288 (voice)

416-869-6071 (fax)

416-520-9788 (cell)

michael killeavy@powerauthority.on.ca

From: Susan Kennedy

Sent: September 14, 2010 12:44 PM
To: Michael Killeavy

Subject: SWGTA Costs

Mike Lyle called to tell me that Craig MacClennan (416-327-3550) wants an estimate of TransCanada's SWGTA costs by
end of day.

| appreciate that this is a total guessing exercise on your part as we can’t know unless we ask.

I'd suggest breaking costs out in terms of bid costs versus post bid costs (to the extent you can). If | we were playing
“let's make a deal’, I'm not sure I'd offer [at least not to start] bid costs as this is arguably a project development issue not

a bid issue.
Call me if | can help. Mike says to call Craig directly.
Sorry to be the bearer of bad [or at least potentially inconvenient] news.

Susan H. Kennedy
Director, Corporate/Commercial Law Group




Cnitario Power Authority

T: 416-969-6054

F: 416-969-5383

E: susan.kennedy@powserauthority.on.ca
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From: Michael! Killeavy

Sent: September 14, 2010 1:59 PM
To: Derek Leung

Cc: Susan Kennedy

Subject: RE: SWGTA Costs
importance: High

How about we just say approximate costs to date are $10M?

Potential lost profits (damages) are about $1 billion, or s0.?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1
416-969-6288 (voice)

416-969-6071 (fax)

416-520-9788 {cell)

michael. killeavy@powerauthority.cn.ca

From: Derek Leung

Sent: September 14, 2010 1:55 PM
To: Michael Killeavy

Cc: Susan Kennedy

Subject: RE: SWGTA Costs

Attached please find my guestimate.

Derek Leung, P.Eng., C.Eng., PMP
Manager - Conlract Management
Electricity Resources

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, ON, Canada M5H 1T1

T: 416-969-6388

From: Michael Killeavy

Sent: 14 September 2010 13:28
To: Derek Leung

Cc: Susan Kennedy

Subject: RE: SWGTA Costs

OK. | forgot about the EA and equipment purchase.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority



120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1
416-969-6288 (voice)

416-969-8071 (fax)

416-520-9788 (cell)

michael killeavy@powerauthority.on.ca

From: Derek Leung

Sent: September 14, 2010 1:27 PM
To: Michael Killeavy

Cc: Susan Kennedy

Subject: RE: SWGTA Costs

It locks a little low | will have something done within the next hour or so.

Derek Leung, P.Eng., C.Eng., FMP
Manager - Contract Management
Electricity Resources

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, ON, Canada M5H 1T1

T: 416-969-6388

From: Michael Killeavy

Sent: 14 September 2010 12:51
To: Derek Leung

Cc: Susan Kennedy

Subject: FW: SWGTA Costs

Derek,
Please see below.
Here is what I'd suggest:

Proposal Preparation - $1,000,000
Legal Costs - $500,000

Other Consultants $500,000
Land and Other costs  $250,000

" TOTAL $2,250,000

Damages are close to $1 billion

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontaric Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario MSH 171
416-969-6288 (voice)

416-969-6071 (fax)

416-520-9788 (cell)

michael killeavy@powerauthority.on.ca




From: Susan Kennedy

Sent: September 14, 2010 12:44 PM
To: Michael Killeavy

Subject: SWGTA Cosis

Mike Lyle called to tell me that Craig MacClennan (416-327-3550) wants an estimate of TransCanada’s SWGTA costs by
end of day.

! appreciate that this is a total guessing exercise on your part as we can't know unless we ask.

I'd suggest breaking costs out in terms of bid costs versus post bid costs (to the extent you can). If | we were playing
“let's make a deal”, I'm not sure I'd offer [at least not to start] bid costs as this is arguably a project development issue not
a bid issue.

Call me if | can help. Mike says to call Craig directly.

Sorry to be the bearer of bad [or at least potentially inconvenient] news.

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 416-969-6054

F: 416-969-6383

E: susan.kennedy@powerauthority.on.ca
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From: Michael Killeavy

Sent: Qctober 27, 2010 8:01 AM

To: John Zych; Michael Lyle; Susan Kennedy

Cc: Derek Leung; Deborah Langelaan

Subject: RE: Freedom of Information and Protection of Privacy Act Requests 2010-020 (Ontario NDP -
Two SWGTA Topics)

Attachments: Memo re_ Termination of SWGTA Contract. DOCX; Briefing - SWGTA Options v8.ppt

Importance: High

Attached are the only two documents that I'm aware of. The first one is privileged. The
second one was ministerial briefing material that Derek and I worked on with PSP,

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

126 Adelaide Street West, Suite 1668
Toronto, Ontario M5H 1T1
416-969-6288 (voice)

416-969-6071 (fax)

416-520-9788 (cell)

michael.killeavy@powerauthority.on.ca

----- Original Message-----
From: John Zych

Sent: October 26, 2010 6:30 PM

To: Michael Lyle; Michael Killeavy; Susan Kennedy

Subject: FW: Freedom of Information and Protection of Privacy Act Requests 2016-620 (Ontario

NDP - Two SWGTA Topics)

Michael Killeavy,

With whom on your staff do I deal on this matter?

This is, I think, a relatively simple request.

We have already provided parts of the agreement with TransCanada to C4CA and Kevin Flynn in
response to their Freedom of Information and Protection of Privacy Act requests. TransCanada
agreed. I will deal with TransCanada on that matter. I will let you know what they say.

I need your assistance -- and Mike Lyle's and Susan Kennedy's -- on documents that describe
TransCanada's recourse should the Oakville project be cancelled. These are likely covered by

an exemption for records created under the solicitor-client privilege (section 19 of the
Act). There are other grounds of exemption, toco. I will still need to see them.

All,

- Should I also contact JoAnne and Colin for records, or will you have whatever they may have?

John Zych




Corporate Secretary

Ontario Power Authority

Suite 1668

120 Adelaide Street West
Toronto, ON M5H 1T1
416-969-6855

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-969-6383 Perscnal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.

----- Original Message-----

From: John Zych

Sent: October 26, 2018 6:14 PM

To: 'rosenstockm@ndp.on.ca’ ‘
Subject: Freedom of Information and Protection of Privacy Act Requests 2016-020 (Ontario ND
- Two SWGTA Topics)

Michael,
The OPA is in receipt of your letter of October 14, 2010 (attached).

I know that the OPA has the first record that you mention. Based on previous Southwest GTA
Gas-fired Generation Procurement Freedom of Information and Protection of Privacy Act
requests, I know that TransCanada will object to certain portions of the agreement on the
basis of confidentiality (section 17 of the Act).

I will look for documents that describe TransCanada's "recourse should the Oakville project
be cancelled". You will undoubtedly realize that these are likely covered by an exemption for
records created under the solicitor-client privilege (section 19 of the Act).

May I assume that T may deal with you by e-mail for the purposes of this request?

John Zych

Corporate Secretary
Ontario Power Authority
Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1
416-969-60655

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-969-6383 Personal Fax

John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with



it is strictly prohibited. If you have received this message in error or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.




AIRD & BERLIS wp

Barristers and Solicitors

MEMORANDUM
'STRICTLY PRIVILEGED AND CONFIDENTIAL

TO: Ontario Power Authority (the “OPA")

FROM:  Aird & Berlis LLP

DATE: - February 17, 2010

RE: Southwest GTA Clean Energy Supply Agreement dated as of October 9, 2009 between
TransCanada Energy Ltd. (the “Supplier”) and the OPA (the “SW GTA Contract”) in

respect of Oakville Generating Station (the “Facility”}: Consequences of Termination
by OPA

File #: 103661 — SWGTA Client#: 33770 ~ Ontario Power Authority

l. introduction

The Supplier won the right to enter intfo the SW GTA Contract with the OPA following a competitive
request-for-proposals (“RFP”) procurement process carried on by the OPA. As part of that process,
the winner of the RFP was required to enter into the form of SW GTA Contract without the possibility of
amending or modifying any of the terms of that contract (other than those specific to the Facility, such
as specifications and connection).

Since the.date of execution of the SW GTA Contract, the development of the Facility by the Supplier
has faced significant local opposition. Furthermore, an explosion at a natural gas-fired plant located in
Middletown, Connecticut on February 7, 2010, ailthough in no way related to the Facility, has
heightened concerns in Oakuville.

The OPA is currently exploring various options with respect to the SW GTA Contract. This
memorandum addresses issues related to potential termination of the SW GTA Contract by the OPA.

All capitalized terms herein have the same defined meanings as in the SW GTA Contract.

Il Executive Summary

The OPA can itself terminate the SW GTA Contract or rely on others to take ceriain steps that may
result in its termination.

The first option is for the OPA to terminate the SW GTA Contract of its own volition. This would likely
constitute a Buyer (i.e. OPA) Event of Default under the SW GTA Contract or a repudiation under
general contract law. Express remedies in the case of a Buyer Event of Default are available to the
Supplier, but those enumerated in the SW GTA Contract are not particularly helpful to the Suppiier.

Remedies under general contract law would provide a more useful avenue for the Supplier. Under this
route, the Supplier would be entitled to bring an action against the OPA for damages, including sunk
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costs and expected future profits. These amounts could be estimated at between $1 and $2 billion,
assuming discount rates of 7% to 10%.

However, any such remedies wouid be subject to an exclusionary clause contained in the SW GTA
Contract. Section 14.1 provides that, notwithstanding any provision of the SW GTA Contract, neither
Party will be liable for any “special, indirect, incidental, punitive, exemplary or consequential damages,
including loss of profits ..., loss of use of property or claims of customers or contractors of the Parties
for any such damages.”

If enforceable, this provision would severely limit the amounts for which OPA would be liable. However,
recent case law raises serious issues about whether the OPA could rely on a court to apply Section
14.1. In a situation where (a) the OPA may have difficulty justifying termination of the contract, and (b)
the contract was not subject to negotiation due to the nature of the procurement process, the court may
be less likely to uphold such a blanket exclusion.

The OPA could terminate the SW GTA Contract if a delay of 24 months was occasioned by a Force
Majeure, such as an act of the Ontario Government or the municipality of Oakville. Following such 24-
month period, the OPA would have the option of terminating the SW GTA Contract without liability.

Force Majeure is defined as an act, etc. that prevents a Party from performing its obligations and that is
beyond a Party’s reasonable control. This includes an an “order, judgment, legislation, ruling or
direction” by a Governmental Authority, not caused by the OPA’s fault or negligence, and with respect
to which the OPA must have used Commercially Reasonable Efforts to oppose.

‘Formally, acts of the Ontario Government are beyond the control of the OPA. An issue is whether a
court, in this situation, would distinguish between the OPA and the Ontario Government. |f it did, the
OPA would still have to show that it made Commercially Reasonable Efforts to prevent or remedy the
Force Majeure.

Even if such an act of the Ontario Government constituted Force Majeure, the question would arise
whether the government’s action constituted Discriminatory Action. Discriminatory Action is defined as
a law, order-in-council or regulation, or direct or indirect amendment of the contract, without the
agreement of the Supplier, by the Provincial Government or Legislature. If Discriminatory Action
applied, the Supplier would be entitled to receive damages potentially amounting to sums similar to
those available under the breach of contract scenario described above.

If Oakville, rather than the Ontario Government, caused the Force Majeure, this would mean that such
acts would not constitute Discriminatory Action and the Discriminatory Action remedy set out above
would not be available to the Supplier.

. Discussion
a. Supplier’s contractual remedies for breach by OPA

This analysis is based on the assumption that OPA simply tells the Supplier that the project is
cancelied. For the purposes of this portion of the analysis, we have assumed that no event of force
majeure is alleged and that there is nothing that might come within the definition of “Discriminatory
Action” within the meaning of section 13.1 of the SW GTA Contract.

if the OPA to terminate the SW GTA Contract of its own volition this would likely constitute a Buyer {i.e.
OPA) Event of Default under section 10.3 of the SW GTA Contract and a repudiation of the contract
under general contract law. Express remedies.in the case of a Buyer Event of Default are available to
the Supplier under section 10.4. However, such enumerated remedies provide that the Supplier may
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set off payment due to the Buyer (of which there are none) against amounts payable by the Buyer to
the Supplier. Thus, such remedies are not particularly helpful to the Supplier.

Remedies under general contract law would provide a more useful avenue for the Supplier. Under this
route, the Supplier would be entitled to bring an action against the OPA for damages, including sunk
costs and expected future profits.

Article 14, Liability and indemnification, provides:
14.1 Exclusion of Conseduential Damages

Notwithstanding anything contained herein to the contrary, neither Party will be liable under this

~ Agreement or under any cause of action relating to the subject matter of this Agreement for any
special, indirect, incidental, punitive, exemplary or consequential damages, including loss of
profits (save and except as provided in section 13.2), loss of use of any property or claims of
customers or contractors of the Parties for any such damages

On the assumption that the damages suffered by the Supplier by OPA’s repudiation will consist of two
principal claims, viz., a claim to recover the sunk costs of the project up to the date of the repudiation
and the present value of the net profits that would have heen earned over the term of the SW GTA
Contract—the question then is how those claims would be dealt with in the light of the exclusion in
section 14.1

Thé OPA could argue that the language of section 14.1 is effective to deny the Supplier any claim for
breach of contract. The exclusion with respect to “loss of profits” would prevent a claim for the present
value of the Supplier's future profits and the exclusion with respect to “special damages” could prevent
a claim for the Supplier's sunk costs.

The phrase “special damages” is not commonly used in cases of a breach of contract. It is more
common to find the term “direct damages” used to describe the most easily established damages. In a
case where, for example, a seller failed to deliver goods, the buyer's direct damages would be the
difference between the contract price and the market price when the buyer went into the market to buy
replacement goods. The term “special damages” is often encountered in torts cases and is there
distinguished from general damages, e.g. damages for pain and suffering. A convenient way to
distinguish special from general is that the former will generally be supported by receipts.

Since a plain reading of section 14.1 could lead to the conclusion that, on OPA’s repudiation of the
Agreement, the Supplier gets nothing, it can be assumed that a judge might seek to find a basis for
avoiding this result. This was arguably the outcome in a recent Supreme Court of Canada case.

b. The Supreme Court’s Decision in Tercon Conftractors Ltd. v. British Columbia
(Transportation and Highways), 2010 SCC 4 (“Tercon”) [Feb 12, 2010].

The question in Tercon was the enforceability of a clause in a tender document purporting to limit the
liability of the defendant province, in the circumstances.

The facts of Tercon were that the B.C. Government, through the Minister of Transportation and
Highways, sought, through a “Request for Expressions of Interest” (RFEl), to get expressions of
interest for the design and construction of a highway in a remote area of the province. Six teams
responded, including Tercon Contractors and one other, Brentwood. The province then changed its
mind, undertook the design function itself and then issued an RFP. Only those contractors who had
responded to the RFEI were entitled to hid under the RFP. In the result, the province awarded the
contract to Brentwood, which company, by the date when the tender was submitted, had, by entering
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into a joint venture with an unqualified company, become an unqualified bidder. Tercon Contractors
immediately sued the province for breach of an undertaking fo use only qualified bidders.

In defending the action, the province relied on section 2.10 of the RFP which stated:

2.10 ... Except as expressly and specifically permitied in the instructions to Proponents, no
Proponent shall have any claim for compensation of any kind whatsoever, as a result of
participating in this RFP, and by submitting a Proposal each Proponent shall be deemed to have
agreed that it has no claim.

The trial judge upheld that the breach by the plaintiff was so egregious that the limitation of liability
clause did not operate the protect the province. The British Columbia Court of Appeal allowed the
province’s appeal and held that the clause protected the province in the circumstances.

On further appeal to the Supreme Court, the full court agreed that the doctrine of fundamental breach
should be discarded. The court, both majority and minority, further agreed with Binnie J. who said:
(paras 122, 123): .

[122] The first issue, of course, is whether as a matter of interpretation the exclusion clause
even applies to the circumstances established in evidence. This will depend on the Court's
assessment of the intention of the parties as expressed in the contract. If the exclusion clause
does not apply, there is obviously no need fo proceed further with this analysis. If the exclusion
clause applies, the second issue is whether the exclusion clause was unconscionable at the
fime the contract was made, “as might arise from situations of unequal bargaining power
between the parties” (Hunter, at p. 462). This second issue has to do with contract formation,
not breach.

[123] If the exclusion clause is held io be valid and applicable, the Court may undertake a
third enquiry, namely whether the Court should nevertheless refuse to enforce the valid
exclusion clause because of the existence of an overriding public policy, proof of which lies on
the party seeking to avoid enforcement of the clause, that outweighs the very strong public
interest in the enforcement of contracts.

The disagreement between the majority and minority centered on the meaning of the phrase, “as a
result of participating in this RFP” in section 2.10. In Cromwell J.’s view, what the province did {in
accepting a bid from a non-compliant bidder) took the process outside the scope of the clause.
Cromwell J. said: (para. 74) :

[74] | turn to the text of the clause which the Province inserted in its RFP. It addresses
claims that result from “participating in this RFP".  As noted, the limitation on who could
participate in this RFP was one of its premises. These words must, therefore, be read in light of
the limit on who was eligible to participate in this RFP. As noted earlier, both the ministerial
approval and the text of the RFP itself were unequivocal: only the six proponents qualified
through the earlier RFEI process were eligible and proposals received from any other party
would not be considered. Thus, central to “participating in this RFP” was participating in a
contest among those eligible to participate. A process involving other bidders, as the trial judge
found the process followed by the Province to be, is not the process called for by “this RFP” and
being part of that other process is not in any meaningful sense “participating in this RFP”.

Cromwell J. emphasized throughout his reasons that the province had behaved badly. He adopted the
view of the trial judge that the breach had been egregious (para. 6) and that the conduct {para. 78) “...
of the Province in this case strikes at the heart of the integrity and business efficacy of the tendering
process’”.
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‘The minority adopted the point of view of the British Columbia Court of Appeal and held that the
limitation of liability clause applied in the circumstances. Nevertheless, with respect to the third inquiry
that Binnie J. outlined, he said, (para. 82).. :

. Rather, the principle is that a court has no discretion to refuse to enforce a valid and
applicable contractual exclusion clause unless the plaintiff (here the appellant Tercon
Contractors) can point to some paramount consideration of public policy sufficient to override
the public interest in freedom of contact and defeat what would otherwise be the contractual
rights of the parties... :

C. Application of Decision in Tercon to SW GTA Contract

Tercon can be read as standing for the proposition that a court, faced with a limitation of liability clause
that purports to limit the liability of a potential defendant too much, will find a way to limit its scope. The
Supplier under the SW GTA Contract can make a very strong claim to be paid its costs that are now to
be thrown away. If the clause were interpreted to deny the Supplier the recovery of those costs, a court
might be moved to hold that it should not be carried so far. Various arguments can be made to support
the Supplier's claim to its costs thrown away: a claim for such costs would be a claim for its “direct
costs”, i.e., the head of damages that would be normal in a case of breach of contract, not, as has been
mentioned, a claim for special damages in tort. In other words, the language of section 14.1 of the SW
GTA Contract may not limit the Supplier's claim for its costs, i.e., its direct costs, thrown away.

The second concern over the decision in Tercon arises from the admission by both the majority and the
minority that egregious conduct or public policy might limit the scope of a limitation of liability clause.
Until this case, there were very few examples of decisions cutting back or limiting a clause like section
14.1 on the ground that the defendant’s conduct was very bad. it had been assumed in Canada that a
party guilty of fraud might be unabie to rely on an exemption clause. This position had been taken in a
Delaware case, ABRY Partners v. F&W Acquisition, LLC, 891 A.2d 1032 (Del. Ch. 2006), and it would
not be surprising if a Canadian court had followed it.

While there is no suggestion that either OPA or the government would ‘engage in fraud or any bad
conduct with respect to the termination of the SW GTA Contract, it is not obvious that bad conduct by a
defendant necessarily means that a limitation of liability clause is ineffective.

The “public policy” exception to the general enforceability of a limitation of liability clause, is even more
worrying as the court does not explain just what public policy is or might be engaged in Tercon.

Without engaging in an exhaustive analysis of the cases on construction tendering, it can be said that it
is not obvious that what the province did in Tercon was contrary to public policy—or at least so contrary
to public policy that the protection the province reasonably thought that it had should be stripped away.

In the case facing OPA or the Ontario government, the question would be whether a deliberate breach
of a contract would be regarded by the courts are so egregious as to justify stripping away the
protection of section 14.1.

A factor present in both Tercon and this case is that the parties are experienced entities, able, one
would have thought, to be held to the terms of the contracts they make, whether or not they were
offered the agreements on a take-it-or-leave-it basis.
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- d. Conclusions re: Potential Liability

With two important qualifications, the plain words of section 14.1 support an argument that, on a breach
by OPA, the Supplier has no claim to compensation; all its claims being excluded by the plain language
of the section.

The first qualification is that the Supplier will be seen by the court to have a very good claim to some
compensation, if only to reimbursement for the costs it will have been forced to throw away. A court
which considers that one party has been hard done by will often be moved to provide it with some relief
and section 14.1 might not be effective in this situation. -

The second qualification is the scope given to public policy in Tercon. A court moved, like the trial
judge and the majority in the Supreme Court, by the enormity of what a defendant has done may simply
say that it would violate public policy to enforce such a clause.

e. Discriminatory Action
A Discriminatory Action is defined in Section 13.1(a) of the SW-GTA Contract to occur if:

(i) the Legislative Assembly of Ontario causes to come into force any statute that was
introduced as a government bill in the Legislative Assembly of Ontario or causes to come into
force or makes any order-in-council or regulation first having legal effect on or after the date of
the submission of the Proposal in response to the RFP: or

(ii) the Legislative Assembly of Ontario directly or indirectly amends this Agreement without the
agreement of the Supplier.

A Discriminatory Action will not occur if Laws and Regulations of general application are enacted.
However, please note the memorandum dated July 7, 2009, provided to the OPA, a copy of which is
attached, that shows that in certain circumstances a law of general application can be interpreted as
being a law of specific application.

The strict wording of the SW GTA Contract requires for Discriminatory Action that the Legislative
Assembly of Ontario enacts a statute or the government of Ontario enacts an order-in-council or
regulation. As such, a Ministerial Direction to simply repudiate the SW GTA Contract would not likely
qualify under that definition. Also according to the strict wording of the provisions, a repudiation of the
SW GTA Contract would not be an amendment of it, as none of the provisions would be altered.

However, there remains some risk that a court may find that the Ontario government indirectly
“amended” the SW GTA contract by way of Ministerial Direction by causing the OPA to repudiate it, in
particular in light of the exception in the exclusion clause of Section 14.1

While it may be that the strict wording of the agreement may govern, courts are inclined to provide
remedies o parties who have suffered damages. In the event that the courts were to find that a
Discriminatory Action occurred, then Section 13.2 of the SW GTA Contract wouid apply. This section
states:

13.2 If a Discriminatory Action occurs, the Supplier shall have the right to obtain, without
duplication, compensation (the “Discriminatory Action Compensation”) from the Buyer for;

(a) the amount of the increase in the costs that the Supplier would reasonably be expected to
incur in respect of Contracted Facility Operation as a result of the occurrence of such
Discriminatory Action, commencing on the first day of the first Calendar month following the
date of the Discriminatory Action and ending at the expiry of the Term, but excluding the portion
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of any costs charged by a Person who does not deal at Arm’s Length with the Supplier that is in
excess of the costs that would have been charged had such Person been at Arm’s Length with
. the Suppller and

(b) the amount by which (i) the net present value of the net revenues from the Electricity and
Related Products in respect of Contracted Facility Operation that are forecast to be earned by
the Supplier during the period of time commencing on the first day of the first calendar month
following the date of the discriminatory Action and ending at the expiry of the Term, exceeds (ii)
the net present value of the net revenues from the Electricity and Related Products in respect of
Contracted Facility Operation that are forecast to be earned by the Supplier during the period of
time commencing on the first day of the first calendar month following the date of the
Discriminatory Action and ending on the expiry of the Term, taking into account the occurrence
of the Discriminatory Action and any actions that the Supplier should reasonably be expected to
take to mitigate the effect of the Discriminatory Action, such as by mitigating operating expenses
and normal capital expenditures of the business of the generation and delivery of the Electricity
and Related Products in respect of Contracted Facility Operation.

In essence, if it is found that there is a Discriminatory Action then the SW GTA Contract provides that
the Supplier can recover its lost profits and any increase in costs that it will suffer as a result of the
Discriminatory Action.. This would be very similar to the damages available in contract for a repudiation.

f. Force Majeure Effects and Definitions — OPA may terminate due to Force Majeure
‘after 24 Months if OPA uses Commercially Reasonable Efforts to oppose the
Ministerial Directive.

Section 11.1 of the SW GTA Contract sets out the effects of invoking Force Majeure:

11.1(h) If, by reason of Force Majeure, the COD is delayed by more than twenty-four (24)
months after the original Milestone Date for attaining Commercial Operation of the Facility (prior
to any extension pursuant to Section 11.1(f)), then notwithstanding anything in this Agreement
to the contrary, either Party may terminate this Agreement upon notice to the other Party without
any costs or payments of any kind to either Party, and all security shall be returned forthwith.

Force Majeure is defined in Section 11.3 as:

“any act, event cause or condition that prevents a Party from performing its obligations {other
than payment obligations) hereunder, and that is beyond the affected Party’'s reasonable
control”.

Sections 11.3(g) and 11.3(h) further stipulate that Force Majeure includes:

(9) an order, judgment, legislation, ruling or direction by Governmental Authorities restraining a
Party, provided that the affected Party has not applied for or assisted in the application for and
has used Commercially Reasonable Efforts to oppose said order, judgment, legisiation, ruling or
direction.

11.3(h} any inability to obtain, or to secure the renewal or amendment of, any permit, certificate,
impact assessment, licence or approval of any Governmental Authority or Transmitter required
to perform or comply with any obligation under this Agreement, unless the revocation or
modification of any such necessary permit, certificate, impact assessment, licence or approval
was caused by the violation of the terms thereof or consented to by the Party invoking Force

Majeure;

Com!nercially Reasonable Eiforts are defined as meaning:
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“efforts which are designed to enable a Party, directly or indirectly, {o satisfy a condition to, or
otherwise assist in the consummation of, the transactions contemplated by this Agreement and
which do not require the performing Party to expend any funds or assume liabilities, other than
expenditures and liabilities which are reasonable in nature and amount in the context of the
fransactions contemplated by this Agreement.”

g. Exclusions to Force Majeure
The OPA may not invoke Force Majeure under the SW GTA Contract in the following circumstances:
1) if the OPA has.caused the Force Majeure by its own fault or negligence (s. 11.2(a)); and

2) if and to the extent the OPA has not used Commercially Reasonable Efforts to remedy or remove
the Force Majeure.

h. OPA may only rely on Force Majeure to terminate SW GTA Contract if it actively
opposes cancellation of contract by Ministerial Directive.

Given the exclusions to the Force Majeure definition, it would be necessary for the OPA to actively
oppose any Ministerial Directive if the OPA were seeking to cancel the SW GTA Contract as a result of
Force Majeure. The OPA must not have applied for or assisted in the application for the Ministerial
Directive. The OPA further is required by the SW GTA Contract to actively oppose the Ministerial
Directive, using Commercially Reasonable Efforts. While Commercially Reasonable Efforts require
some effort, they do not require that the OPA expend funds or assume liabilities in order to oppose the
Ministerial Directive.

The SW GTA Contract is silent as to whether the opposition to any Ministerial Directive would need to
be public, however, although it would be necessary to provide to the Supplier a copy of any active
opposition to avoid litigation on the Force Majeure point.

i OPA may rely on Force Majeure to terminate SW GTA Contract if a Third Party
: denies it relevant permits without actively opposing such denial of permits (but it
cannot consent thereto).

it is an open question whether the OPA would be considered equivalent to the Ministry if a Provincial
permit were denied. The Supplier may raise arguments that the OPA and the Ontario Ministry are so
ciosely related that they should be treated as a single entity for the purposes of relying on Force
Majeure to cancel the contract. There may be other administrative law issues that are raised if an
Ontario Ministry were to deny a permit, rather than the arms-length actions of a third party. Our advice
is fo assume that it is necessary that a third party block the issuance of a permit to ensure that
section11.3(h) is available to the OPA.

If a third party were to deny issuance of a permit necessary for the Facility to reach COD, there are no
requirements that the OPA actively oppose such denial. The only requirement under the SW GTA
Contract is that the OPA not consent to such denial of the permit.

i Quantum of Potential Damages

In the case that s. 14.1 is not effective, and a Force Majeure claim is not available, the OPA would be
liable to the Supplier for all of its damages, including its sunk costs to date and loss of future profits.

An estimate of the magnitude of the damages can be made by calculating the net present value of the
Net Revenue Requirement of the SW GTA Contract, which is equal to $17,277/MW/Month, times 900
MW (equal roughty to $15.5 million per month). Assuming a reasonable discount rate {(7%-10%), the
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net present value of this amount is roughly equal to $1-$2 billion, and accounts for the potential lost
revenue for Electricity and Related Products. This amount should also approximate the capital costs of
the project with an internal rate of return.

The Supplier will be required to mitigate their damages, but it is difficult to see how in the current
climate for gas-fired generation that they would be able to obtain a similar investment.

The precise figures for lost profit and damages are difficult to calculate precisely, but the numbers
above should give an indication of the magnitude of the potential claim. In particular, the figure cited
above does not take into consideration actual sunk costs, any extra revenues over the revenue floor
provided by the Net Revenue Requirements, or any value for the lost capital asset that would remain at
the end of the Term of the SW GTA Contract, all of which would increase the potential liability. It
likewise does not estimate the Supplier's rate of return on its lost revenue stream, which could lower
the potential liability, or any form of mitigation of damages in the form of alternate investments. If a
more detailed estimate of damages is required, it will be necessary to retain an expert in damages
gquantification and valuation.

6374668.4
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SWGTA Options - Summary

Implications of contract repudiation:

+ Takes a long time if we try to minimize our costs. Conversely, a quick exit
exposes ratepayers to over a billion dollars in potential damages.

* Any resulting site change transfers problems to other municipalities --
Mississauga will mobilize just as much opposition, transmission could stir up
opposition in several communities.

» Could lead to litigation by the three unsuccessful proponents, leading to
potential long public legal battles, millions of dollars in damages and reputational
risk to Government.

« Could cause a chill among developers, lenders, manufacturers and contractors
and adversely affect future investment in Ontario.

« Emboidens oppbnents of electricity and other infrastructure (particularly in
Northern York Region).

« Could have repercussions for Bruce negotiations, in which Trans Canada is a
party.

« Re-powering Lakeview GS means reneging on a public commitment made in
July 2008 not to do so.

« Any move {o a site outside of the SWGTA would require new fransmission at a
cost of $200 million, as well as $20-30 million to transmit the electricity longer

distances. |
oA
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There is no provision in the contract for the OPA {o terminate for
convenience, i.e., the OPA cannot terminate the contract without
having a reason to terminate.

The OPA can terminate the contract if there is a Supplier Event
of Default (s. 10.1). This has not happened.

The inability to secure permits and approvals would likely be a

Force Majeure under s. 11.3(h) of the contract. Force Majeure
is an event that prevents a party from performing its obligations
under the contract and that is beyond its control.

If there is an event of Force Majeure pertaining to the Supplier’s
inability to get a permit or approval that delays the Milestone
Date for Commercial Operation for more than 365 days, the
Supplier can terminate the Contract and the OPA will return the
performance security (s. 11.1(g)). There is no payment to the
Supplier for its costs by the OPA.

OPA

Chntarfa Poaver Smtharity



Termmatlon of the SWGTA Contract

If there is an event of Force Majeure that delays the Milestone
Date for Commercial Operation for more than 24 months, either
party can terminate the Contract and the OPA will return the
performance security (s. 11.1(h)). There is no payment to the
Supplier for its costs by the OPA.

If a Force Majeure prevents the Supplier from performing its
obligations under the contract for an aggregate of more than 36
months in any 60 month period, then either party can terminate
the Contract and the OPA will return the performance security
(s. 11.1(i)). There is no payment to the Supplier for its costs by
the OPA, other than for amounts already owed {o it under the
contract. -

oA
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Termmatlon of the SWGTA Contract

« The parties can mutually agree to an amendment to the contract
(s. 1.12). Conceivably, the parties could agree on an
amendment to terminate the contract (*“mutually agreeable
termination”). This has been done on one RES | project
because of the delay involved in obtaining permits.

 The terms of the amendment to terminate, including any
payment of costs, would be subject to negotiation.

« Presumably, the OPA would have to pay the costs that the
Supplier has reasonably incurred up to the point in time of the
mutually agreeable termination. -

« The costs the Supplier has incurred to date might be as much
as $100 million dollars. The Supplier has already ordered and
paid for gas turbines. These costs would be passed onto the
ratepayer via the Global Adjustment.

oA
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Termination by any means not expressly provided for under the
contract would likely be a breach of the contract by the OPA.

The Supplier could sue the OPA for its damages caused by the
breach of the contract. |

The measure of damages that OPA would likely be liable for
would be the Supplier’s lost profits over the term of the contract,
which would be a significant amount of money. With over $1
billion invested at a return of 8% or 9% over 20 years, damages
would be in the neighbourhood of $1 billion plus costs for the
already purchased gas turbines. These costs will be passed on
to the ratepayer via the Global Adjustment.

Significant air quality improvements and éssociated community
investments by the proponent will be lost if the project does not
proceed ($50 million).

In addition to liability for damages, there would be considerable
reputational risk for the Government & OPA to do this.

oPA
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It has been suggested that the OPA broker a “marriage”
between the Supplier and an unsuccessful Proponent to the
RFP

All the o'thelr sites are in 'Mississauga, which would just resuit in
transferring the problem from Oakville to Mississauga.

Mississauga has already voiced concerns about additional gas-
fired generation. There has been considerable attention paid to
the SWGTA procurement because of the Clarkson Airshed
Study. Opposutlon to gas-fired generation in Mississauga is
vehement and enjoys the political support of the Mayor and
Council.

Each Proponent had its own site with unigue characterlstlcs and
technology suited for those conditions.

One unsuccessful Proponent has a permitted site.

oA
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Brokermg a “Marrlage” Wlth Other Proponents

* In order to take advantage of existing permits for the site, our

Supplier would have to replicate exactly the unsuccessful
Proponent’s design.

* In order to use the site our Supplier would have to buy both the
site and the design, and operate it in accordance with the issued
permits.

» The cost of the site and intellectual property associated with the
design would be prohibitive.

« Such a “marriage” is also a tacit admission that the procurement
process failed.

» Other unsuccessful proponents are likely to sue for breach of
procurement process which could Iead to long, public, and
expensive legal battles.

« In summary, there is little benefit in doing this and a large
number of substantial attendant risks.

oPA
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» The Pros and Cons of bilateral negotiation with one of the
unsuccessful proponents

PROS

CONS

rojects have already reached certain
stage of development

trOjects might already have received
nvironmental approval and permitting

Eropon'ents are gualified and are willing to
nter into an agreement for the project

elay would be manageable and would
not have significant system impact if
hegotiation is going to start soon

Price would be higher than the original
bid, which will be passed on to the
ratepayer.

Significant negative impact on the OPA
competitive procurement process

No guarantee that the negotiated contract
could be successfully implemented

Project would face similar opposition on
permitting

Reputational risk from legal challenges by
uns’qu:essful proponents

oA
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Lakeview Site

« The Pros and Cons of Lakeview site are

PROS

CONS

Transmission capacity is still available

Transmission circuits and structures are still
standing

lvl\io other or minimal fransmission upgrading
ork needed

1Site is still available

10

Facility would be 500 metres to 800 metres
from residential area |

We were directed not to re-power Lakeview.
This was publicly announced in the summer
of 2008.

Require significant natural gas connection
and reinforcement (~$50 million)

Need to go through environmental and
municipal permitting for both generating
facility and gas connection

Significant delay in commercial operation
date; might have impact on system reliability

Significant public push back because of the
work done so far on the heritage project
planned for the site.

Craingle T
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If the generation alternative was significantly delayed or

. eventually terminated by sole discretion of TransCanada, both
transmission alternatives in the GTA and a new generation in a
c(gfl_fzrent location are needed to ensure reliability supply to the

Transmission alternatives that will maintain system reliability in
the short-term comprise of the following:

~ 6.5 km overhead line between Richview TS and Manby TS (blue
- highlight shown on the following map); in service by 2015 - 2017;
estimated cost = $30 million

— 7 km overhead line and underground cable combo between
Parkway TS and Richmond Hill TS (yellow highlight); in service by
2016 - 2018; estimated cost = $65 million

— Milton Auto-transformers and overhead lines (red square at Upper
left corner of the map); in service by 2015 - 2017; estimated cost =
$90 to 105 million

oPA
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Transmission Alternatives for SW GTA (cont.)
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Brantford, Nanticoke or Lambton - Local Gas

PR It SN s e ¥ e

»  An 800 MW natural gas-fired facility was suggested for the Brantford
area by the Six Nations. Alternatives explored in the IPSP were
Nanticoke gas conversion or a new gas plant in Sarnia area.

« The cost of the Brantford plant would be close to the one that is located
at SW GTA. Any conversion of coal plant at Nanticoke would include
large costs for developing gas infrastructure. A new gas plant in the
Sarnia area would require significant transmission investments.

« There’s an additional requirement for $200 million transmission system
work at the GTA to ensure near-term reliability, as well as $20-30
million to transmit electricity over longer distances.

« Brantford option is in the pre-concept stage; uncertainties during
development and permitting phase would add significant cost and time
to the project

« Bottom line is any of the options would end up costing at least $200
| million more than the SWGTA option in capital costs together with
uncertainties on project execution and in service date.

« Conversion of Nanticoke or the construction of a new plant in the
%arkniaI or Brantford areas is not a better alternative to a plant in
akville. |

oPA

Cinnrla Posvar Satharity



Aleksandar Kojic

From: Michael Killeavy

Sent: October 29, 2010 10:11 AM

To: Susan Kennedy

Cc: Debhorah Langelaan; Derek Leung

Subject: FW: Draft Engagement Letter for SWGTA TEC Matter

Attachments: Engagement Letter - OPA, pdf; OslerClientServiceTerms.pdf, 4882838_4.pdf
Importance: High

Susan,

Could you please review the attached draft retainer letter from Osler for the TCE matter? The rates in the table match
what was in the response we received from them (attached).

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1
416-969-6288 (voice)

416-969-6071 (fax)

416-520-9788 (cell)

michael killeavy@powerauthority.on.ca

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]
Sent: October 29, 2010 9:32 AM

To: Michael Killeavy

Subject: Draft Engagement Letter for SWGTA TEC Matter

Michael,

As requested, please find enclosed a draft engagement letter for the SWGTA TCE matter. Please let me know
if you have any comments on it.

Thanks, Rocco

OSLER

Rocco Sebastiano
Pariner

416.862.5859 DIRECT
416.862.6666 FACSIMILE
rsebastiano@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8
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October 29, 2010 Rocco Sebastiano
Direct Dial: 416.862.5859

rsebastiano@osler.com
Our Matter Number: @

SENT BY COURIER

Mr. Michael Killeavy

Director, Contract Management
Ontario Power Authority

120 Adelaide Street West

Suite 1600

Toronto, ON M5H 1T1

Dear Mr. Killeavy:

Thank you for retaining Osler, Hoskin & Harcourt LLP (“Osler) to provide legal
services to you in connection with the Request for Submissions regarding litigation
counsel in defending potential actions against the OPA by TransCanada Energy Ltd. I
will have primary responsibility for seeing that your legal needs are met, will supervise
all legal work in connection with this retainer and determine appropriate additional
staffing. For your record keeping purposes, the file name we have assigned to this matter
is [Cancellation of Southwest GTA CES Contract with TransCanada Energy Ltd.]
and the file number is ®.

We are pleased you have retained us to assist with this matter, and would like to take this
opportunity to confirm further details of the engagement. Please refer to our Client
Service Terms for additional standard information about our role, how we staff
engagements, fees and disbursements and other terms that will apply to this and any
matter in which you engage us. We have agreed to the following amendments to the
Client Service Terms: :

(1)  Inthe second paragraph of Section 2 — Scope of Our Role, the first sentence shall
be amended to read: “Our role is to provide legal advice and legal services to you
commensurate with the highest standards of professional practice and at all times,
in accordance with the requirements of the Law Society of Upper Canada.”.

(2) In the second paragraph of Section 4 — Fees and Disbursements, with respect to
factors 1 through 5, we agree that our final fee shall not be increased above our
hourly rates on account of these factors without the OPA’s prior consent.

A copy of our standard Client Service Terms is attached. The terms of this letter take
precedence over the Client Service Terms to the extent of any inconsistency.

TOR_P2Z:4893883.1




Page 2

1. Conflicts

We have conducted a review of our records to confirm that representing you in this
matter will not create a legal conflict with the interests of any of our other existing
clients. :

2. Fees

Our fees are generally based upon the time spent by lawyers and other legal professionals
on your behalf and are charged at hourly rates. Our hourly rates are adjusted periodically
to reflect experience, capability and seniority of our professionals, as well as general
economic factors. The names and current billing rates for some of the legal professionals
expected to work on this matter are set forth in a list attached to this letter.

3. Term

We agree with you that the term of the retainer will be for a period of 12 months (which
may be extended, as needed, upon written notice by you), unless terminated in
accordance with Section 9 of the Client Service Terms. ‘

If you have any concerns regarding our representation of you or the terms of our
engagement, please contact me.

Yours very truly,

Roceo Sebastiano
RMS/Th

Attachments
c: Michael Lyle, General Counsel, OPA

TOR_P22:4853883.1



PRINCIPLE LAWYERS AND HOURLY RATES

Lawyer Hourly Rate (2010)
Rocco Sebastiano $750.00
Richard Wong $600.00
Elliot Smith ' $365.00
Brett Ledger $900.00
Paul Ivanoff $650.00
Evan Thomas $405.00

Riyaz Dattu $775.00

TOR_P2Z:4853885,1



Osler, Hoskin & Harcourt LLP

Client Service Terms

Thank you for choosing Osler, Hoskin & Harcourt LLP to act as your counsel.

'OSLER

"Fhese standard client service terms will apply to any matter in which you engage us. These standard terms are subject to any other terms that may be

agreed upon between you and Osler, Hoskin & Harcourt LLP.

We look forward to working with you.

1. Your Service Team

An Osler partner will be assigned to take primary responsibility for
seeing that your legal needs are met and for supervising all legal work
we undertake on your behalf, The responsible partner will also
determine the appropriate additional staffing for each matter you
entrust to us. Lawyers and other legal professionals will be assigned to
assist with each matter on the basis of their experience and expertise,
the nature and scope of the issues and the time constraints imposed by
the situation,

In Canada, Osler has offices in Calgary, Toronto, Ottawa and
Montreal. In the United States, Osler has an office in New York, The
Canadian and US offices are operated by closely affiliated partnerships
that share information, expertise and database systems to enhance
client service. From time to time, legal professionals located in offices
other than the office primarily working with you may be assigned to
assist. When we refer to “Osler” we are referring to both of these
partnerships and all of these offices, and when we refer to an “Osler
partner” or “Qsler lawyers” we are referring to lawyers in any of these
offices. All Osler lawyers are bound by obligations to protect client
confidentiality and solicitor-client or attorney-client privilege under
applicable law,

In addition, please note that certain specialized areas of law, such as
tax law, are complex and constantly changing, and often involve sub-
specialty areas in which Osler lawyers have worked to develop in-
depth expertise. As a result, the individuals engaged in resolving a
specific legal matter may find it useful to consult with other Osler
lawyers and other legal professionals regarding particular issues. We
have found that drawing upon the expertise of colleagues, when
appropriate, enables us to provide a higher quality of advice at a lower
cost to you than strictly limiting the number of individuals invelved in
a particular matter,

We are always pleased to discuss the staffing of a particular
transaction or other matter with you.

2. Scope of Our Role

The scope of our role for each specific matter you entrust to us will be
confirmed in continued communications between us as work
progresses. We will not expand the scope of our engagement without
instructions from you. In particular, we will not advise you in respect
of the tax aspects of a matter unless it is specifically agreed that tax
services will be included in the engagement.

Our role is to provide legal advice and legal services to you. Although
we will use every effort to help you achieve your financial and
business objectives for any transaction or other matter, you should rely
on your internal experts or other external advisors for financial and
business advice.

We will accept instructions from anyone within your organization who
has apparent authority in connection with the matter at hand, unless
you instruct us otherwise.

3. How We Manage Conflicts

We have dlients who rely upon us for general rgpresentation and _
clients to whom we provide representation regarding discrete matters,
It is possible that an adverse relationship may exist or may develop in
the future between you and another of our clients.

In retaining us, you consent and agree that we may represent other
clients (some of whom may be engaged in business activities
competitive to yours) on matters that may be considered adverse to
you or your interests, so long as we have not been engaged by you on
the specific matter for which the other client seeks representation.
Furthermore, you agree that you will not assert that our representation
of you constitutes a basis for disqualifying us from representing
another client in any such matter.

However, be assured that we have comprehensive policies and
procedures in place for the creation and maintenance of “ethical
waills”, when required, between Osler lawyers representing clients
whose matters may be adverse in interest. In common with our
treatment of the confidential information of all of our clients, at no
time will any of your confidential information be disclosed to or used
for the benefit of any other client.

You may wish to obtain independent legal advice as to the
implications of your agreement to these terms,

4. Fees and Disbursements

Our fees are generally based on the time spent by ]awyers; and others
on your behalf, and are charged at hourly rates. Our hourly rates are
adjusted periodically to reflect experience, capability and seniority of
our professionals and staff, as well as general economic factors. At
your request, the responsible partner may provide you with tnore
specific details on our rates.

Although time expended is a significant factor in determining our fees,
there may be circumstances in which our final fee takes into account
other factors, including:

1. The experience, reputation and abilities of those rendering
our services;

2.  The amount at issue;
3. Particularly favourable results obtained;

4. Time limitations imposed by you or by the circumstances of
the matter; and

5.  Whether working on the matter will preclude or limit us
from rendering services to other clients.

Qur fees will not be affected by the failure of a transaction to be
completed.

Generally our accounts are issued monthly. All of our accounts are due
and payable on receipt. If an account is not paid within 30 days, we
may charge interest at an annual rate in accordance with the rules that




Osler, Hoskin & Harcourt LLP

govern the professional conduct of lawyers, from thedate the account
is issued until the date paid.

In addition to our professional fees, our accounts will include
disbursements incurred by us on your behalf, such as long-distance
telephone charges, photocopying and facsimile charges; charges for
courier, messenger and other communication services; computer
database access; charges for legal research; travel expenses; necessary
non-legal staff overtime incurred on your behalf; postage; filing fees
paid to government agencies; and other out-of-pocket costs incurred
on your behalf. For larger disbursements, we may seek funds from you
in advance or forward invoices to you for direct payment.

You will be responsible for payment of the fees and disbursements of
other law firms retained by us on your behalf to provide advice on the
Jaws of other jurisdictions. Also, the fees and disbursements of experts
or other third-party service providers retained by us on your behalf
will be your responsibility. These experts’ or other service providers’
fees and disbursements may be billed to you directly, or we may
forward their invoices to you for direct payment by you to them.

5, Limited Liability Partnership

Osler is a registered limited liability parinership (LLP) (in Ontario and
New York, respectively). A partner in an LLP is not personally liable
for any debts, obligations or liabilities of the LLP that arise from any
negligent act or omission by another partner or by any persen under
that other partner’s direct supervision or control. Parmers of an LLP
are personally liable only for their own actions and omissions, and for
the actions and omissions of those they directly supervise or control.

6. Privacy

In the course of acting for you, you may disclose to us {and we may
collect, use and disclose) personal information that is subject to
applicable privacy protection laws. We will collect, use or disclose that
personal information for the sole purpose of providing our services to
you. You can review a copy of our Privacy Statement on osler.com, or
contact a member of your legal service team.

7. Our Client and Our Reporting Obligations

When we are engaged to act on behalf of an organization, our
obligations are to that organization and not the directors, officers,
employees or other agents who retain us and provide us with
instructions or to whom we may provide advice. In accordance with
the rules that govern the professional conduct of lawyers, if we have
any evidence of wrong-doing by or on behalf of the organization, or
any officer, director, employee or agent of the organization, we may be
obligated to report the wrong-doing to appropriate senior officers or
directors of the crganization.

8. Electronic Communications

We will communicate with you and provide documenits to you
through various forms of electronic communications, including email
through the public Internet. You may also correspond or provide
documents to us through electronic means. Those elecironic
communications may contain information or documents that are
confidential or privileged, unless you instruct us not to send such
information or documents electronically.

There is a risk that any such electronic communications may be
intercepted or interfered with by third parties or may contain
computer viruses, In addition, we employ filtering techniques fe.g.,

anti-spam software) which might interfere with the timely delivery of
electronic communications you send to us. Neither of us will be
responsible to the other, or have any liability for any actions of any
third parties, with respect to electronic communications either of us
might send the other, or for any delay or non-delivery, or other
damage caused in connection with an electronic communication.

1f you would prefer that any correspondence or documents sent to you
be transmitted with a greater degree of certainty or protection {e.g.,
encryption), please let us know. In addition, if you have any concerns
or doubts about the authenticity or timing of any electronic
communication purportedly sent by us, please contact us immediately.

9. Termination

You may terminate your engagement of us for any reason by giving us
written notice to that effect, On such termination, all unpaid legal fees
and disbursements become immediately due and payable, whether or
not an account for them has yet been issued.

We may stop performing legal services and terminate our legal
representation of you for any reason in accordance with the rules that
govern the professional conduct of Jawyers, including for
unanticipated conflicts of interest or unpaid legal fees and
disbursements.

Unless our engagement has been previously terminated, our
representation of you will cease upon the issuance by us of our final
account for services to you. If, upon termination or completion of a
matter, you wish to have any documentation refurned to you, please
advise us. Otherwise, any documentation that you have provided to us
and the work product completed for you will be dealt with in
accordance with our records retention program. Please note that for
various reasons, including the minimization of unnecessary storage
expenses, we reserve the right to destroy or dispose of this
documentation.

After completing any particular matter, changes may occur in the
applicable laws or regulations, or their interpretation, that could affect
your current or future rights, obligations and liabilities. We have no
continuing obligation to advise you with respect to future legal
developments, unless we are specifically engaged to do so after the
completion of the matter at hand.

10. Governing L.aw and Arbitration

The terms of our engagement by you will be governed by the laws
applicable in the jurisdiction in which the partner responsible for your
matter works.

To the extent that any services are provided to you from the Osler New
York office, and a dispute arises relating to our fees, you may have the
right to arbitration to resolve the dispute pursuant to Part 137 of the
Rules of the Chief Administrator of the Courts of New York, a copy of
which will be provided to you upon request.

11. For More Information

The foregoing will be the agreed terms of service between us as we
continue to work together unless, as menticned §b0ve, they become
subject to any other terms that we may agree upon.

If you have any questions or concems regarding our work on your
behalf or the terms of our engagement, please feel free, at any time, to
contact the pariner responsible for our relationship with you.
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October 25, 2010 Rocco Sebastiano
Direct Dial: 416.862.5859

rsebastiano@osler.com

Confidential
Delivered by Email

Ontario Power Authority
120 Adelaide Street West
Suite 1600

Toronto, Ontario

MS5H 1T1

Attention:  Michael Killeavy

Dear Mr. Killeavy:
Liegal Services — Litigation Counsel (TransCanada Energy Ltd.)

On behalf of Osler, Hoskin & Harcourt LLP (Osler), thank you for inviting us to
respond to the Request for Submissions from the Ontario Power Authority
(OPA) for legal services to provide advice to the OPA on managing the dispute
with TransCanada Energy Ltd. to avoid litigation, and if necessary to defend any
actions against the OPA to protect the interests of the ratepayer.

We would welcome the opportunity to continue to build on our current
relationship with the OPA by working with you on this matter. We look forward
to discussing this mandate further with you, and invite you to call me at (416)
862-5859 if you require any additional information.

Yours very truly,

Rocco Sebastiano
RMS:es

Attachments
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Executive Summary

Thank you for inviting us to respond to the Request for Submissions from the Ontario Power
Authority (OPA) for legal services to advise the OPA on potential claims by TransCanada
Energy Ltd. (TCE) as a result of the Government of Ontario’s announcement of the intended
cancellation of the Southwest GTA CES Contract between TCE and the OPA. We would
welcome the opportunity to advise you on this matter and build on our current relationship with
the OPA.

Osler would be ideally suited to advise you on the potential claim by TCE for several reasons:

o Osler’s Litigation Department is one of the largest and most accomplished dispute resolution
teams in Canada. Years of careful recruiting and rigorous training has allowed us to develop
deep expertise in complex commercial and government litigation. We have provided
litigation advice to numerous clients on extremely complex, high-stakes disputes, and have
advised several government corporations and agencies on the cancellation of major power
and infrastructure projects, including the OPA in the termination of the Eastern Power
contracts for Greenfield North and Greenfield South power projects. We also successfully
avoided potential claims by Enbridge against the OPA in the termination of its participation
in the Goreway Station project and the OPA’s contract with Sithe Goreway. We are
currently advising the OPA on potential claims by several Suppliers, including TCE, on
recent changes to the IESO market rules and Section 1.6 of the Clean Energy Supply (CES)
contract. The underlying contract in each such case is similar in form to the Southwest GTA
CES Contract. We have also advised other government corporations and agencies, such as
Atomic Energy of Canada and the Toronto Transit Commission, in the cancellation of major
infrastructure projects by governments. In addition, we also have extensive litigation '
experience with issues of Crown and Crown agency liability as it relates to the cancellation
of government contracts, and the potential for claims made under trade agreements such as
under the Agreement on Internal Trade and the North American Free Trade Agreement
(NAFTA) as a result of government action.

» We have a strong understanding of the electricity sector in Ontario. We have acted for the
OPA in numerous procurements as well as sole-source negotiations, and have a strong
understanding of the need to take into consideration the costs being passed on to the
ratepayer while implementing the OPA’s mandate. Additionally, we have also liaised
between the OPA and the Ministry of Energy on a number of initiatives, including the
original 2500 MW RFP, which was initiated by the Ministry and transferred to the OPA, as
well as through the Renewable Energy Supply Integration Team (RESIT), where we worked
with Ministry officials to ensure our direction was consistent with the Province’s objectives.
We also understand the economics of Suppliers as we have acted for successful proponents
on the development and operation of multiple generating facilities in the Province. We
understand the sequencing, scheduling and cost expenditure curves of a developer in building
a combined cycle generating facility; we are also very aware of the implications of delays to
projects (such as municipal law issues), which enables us to assist with claims analysis and
any discounting of potential claims to account for the likelihood that the project would have
faced insurmountable delays.

TOR_P2Z:4882838 4



» We would expect that at some stage, whether through negotiations or litigation, independent
experts in damage quantn" ication may be involved in the resolution of TCE’s potential claim.
Through our experience in complex commercial lltlgatl()]‘l we have extensive expertise in
working with independent consultants on loss quantification issues.

+ We have an unsurpassed understanding of the OPA’s forms of electricity generating

contracts, both CES-style and power purchase agreements. We developed the original CES-
style contract with the Exhibit J calculations of Contingent Support Payments and Revenue
Sharing Payments while acting as counsel to the Ministry of Energy (Ontario) on the 2500
MW RFP. We have been responsible for all significant evolutions of the Exhibit J payment
mechanism for subsequent OPA procurements, including the development of the form of
Peaking Generation Contract, the multi-staged imputed production model in the TransAlta
New Early Mover Clean Energy Supply (EMCES) contract, and we are presently developing
a simplified payment mechanism based on a “Virtual Power Plant” in connection with our
work on the Combined Heat and Power Standard Offer Program. We also developed the
OPA’s standard form of power purchase agreement for the Renewable Energy Supply (RES)
I and RES II initiatives and acted for the OPA in the most significant evaluation to that form
of contract in our role developing the legal documents for the Feed-in Tariff Program.

s  We acted for the OPA on the procurement in Southwest GTA which led to the awarding of
the Southwest GTA Contract to TCE. As a result, we are intimately familiar with the
contract itself, as well as the dynamics between the parties. If retained by the OPA, we would
be in a position to immediately begin advising the OPA on this matter, and would not require
the OPA to incur the time and associated expense with us coming up to speed on the
underlying agreement. On the basis of the information provided to us to date, we believe that
‘TCE may attempt to argue that the cancellation of the Southwest GTA Contract constitutes a
“Discriminatory Action” and that the exclusion of consequential damages (including loss of

iprofits) set out in Section 14.1 of the contract does not apply in such a case.

» In addition to the above experience, there would also be significant synergies if we are
retained for this matter as we are currently counsel to the OPA on other potential claims
made by TCE under Section 1.6 of the Southwest GTA Contract (as well as the Halton Hills
and the Portlands Energy Centre agreements) in respect of recent changes to the IESO market
rules. By retaining us on this matter, we may be able to obtain a more advantageous result
for the OPA by providing a comprehensive approach to addressing outstanding disputes with
TCE rather than resolving each dispute individually.

Overall, our extensive involvement in advising the OPA and private-sector developers, and our
extensive background as described in this Proposal, will contribute significantly to our ability to
manage the legal services on this project in a very cost efficient manner. The OPA’s legal
requirements will be best served by a client team comprising partners with the requisite industry
expertise, supported by experienced associates who can function efficiently and at a lower cost.

In advance of further discussions with you under this external counsel process, we would like to
clarify that, as is customary for such proposals, we are participating in this process on the
understanding that: (1) our discussions will not constitute a solicitor/client relationship on this
project unless and until we are formally retained; and (iii) in the event that you do not retain us,
you will not allege that our participation in this process constitutes a conflict in our acting for
another third party in relation to this project.

Page 2
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A. Description of Background and Qualifications

1. Proposed Team

We propose that the core group of the client team for the project comprise Rocco Sebastiano,
Richard Wong, and Elliot Smith as solicitors, and Brett Ledger, Paul Ivanoff and Evan Thomas,
as litigators. We also propose to involve Riyaz Dattu, an expert in Crown lability, government
procurement and international trade agreements, to the extent any issues on these subjects arise.

We propose that Rocco Sebastiano will be the partner in charge of this matter. An integrated
team of both the solicitors and the litigators would work together to provide the OPA with advice
on this matter. In the early stages, we would expect the solicitors would take on a greater role,
working closely with the litigators, and if the matter proceeded to formal dispute resolution, we
would expect an increasing role for the litigators on the team.

Rocco has extensive experience working with the CES-style contract as he was responsible for
developing the form of contract for the Ministry of Energy in the 2500 MW CES RFP, and for
leading and co-ordinating the legal services to the OPA in the negotiations and procurements for
the GTA West Trafalgar procurement and the ACES Contract for Portlands Energy Centre.
Richard was lead counsel on the Southwest GTA procurement, and Elliot assisted Richard in the
procurement and has used the Southwest GTA form of contract as a precedent for other OPA
matters, and therefore all three are extremely familiar with the contract at issue.

Paul has experience with the CES-style form of contract as he is presently advising the OPA on
the potential claims related to certain IESO market rule changes. In addition, Paul advised the
OPA in successfully avoiding potential claims by Enbridge in the termination of its participation
in the Goreway Station project, and he has many years of experience with litigation related to
construction and infrastructure projects. Brett is the former chair of our litigation department
and is an experienced litigator who has advised on commercial disputes, including several which
have gone to the Supreme Court of Canada. In particular, Brett has extensive litigation
experience in the energy sector, having provided advice to clients such as Atomic Energy of
Canada Limited, Irving Qil, and Imperial Oil on disputes and litigation relating to many major
commercial matters and on the cancellation of certain major projects. Evan formerly worked at
the IESO and has published a number of papers on deregulated electricity marketplaces.

2. Relevant Experience and Notable Litigation and Transactions

As summarized above, our experience in the foliowing matters will be of particular advantage in
advising the OPA on the potential claims by TCE resulting from the Government of Ontario’s
announced intention to cancel the Southwest GTA CES Contract:

Extensive Litigation Experience

s Litigation Experience on Behalf of the OPA. We have advised the OPA on a number of
disputes that had the potential to result in litigation, and have successfully avoided litigation
in each case. We provided advice to the OPA and the Ministry of Energy on the cancellation
of the Eastern Power contracts for Greenfield North GS and Greenfield South GS, which
were very similar in form to the Southwest GTA Contract, as well as in threatened litigation
by Enbridge in relation to the termination of its participation in the Goreway Station project.

Page 3
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We are presently advising the OPA on potential claims being made by multiple Suppliers
(including TCE) regarding the implications of certain IESO market rule changes and Section
1.6 of their respective CES agreements with the OPA. We believe this most recent work is
closely related to the potential claims by TCE as both relate to the Supplier’s economics
under the contract, which is a concept we have undertaken considerable efforts to understand
and explore in connection with the CES-style contracts.

o Experience with Notable Litigation Matfers. We have advised on numerous significant
litigation matters that demonstrate the nature and extent of our expeitise in advising the OPA
in any potential claim by TCE. In particular, we have advised clients on legal issues and
claims relating to the cancellation of major energy and infrastructure projects. A few
examples of this experience include acting for: = N ’

o Atomic Energy of Canada (AECL) in a mediation with MDS Inc. and its subsidiary
MDS Nordion (MDS) on issues related to the construction, commissioning and
operation of the cancelled MAPLE reactors and associated New Processing Facility
(NPF) in Chalk River, Ontario. MDS is seeking to recover an amount in excess of
$300 million relating to such claims.

o AECL in the claims arising from Ontario Power Generation (OPG) the cost-overruns
and partial cancellation of the Pickering A Return to Service project.

o Bruce Power in a mediation with British Energy for a breach of warranty claim
related to the condition of the Unit 8§ steam generators. The amount in dispute is
approximately $100 million.

o The Toronto Transit Commission (TTC) on claims by contractors and suppliers
relating to the cancellation of the Eglinton Subway by the Province of Ontario. The
TTC was required to negotiate the termination of several of the key construction and
equipment supply contracts and defend potential claims relating thereto.

o Veco Corporation in a $500 million action by Nelson Barbados against Veco, the
Country of Barbados, the Attorney General of Barbados and others involving
allegations of improper denial and altering of government approvals on a major
infrastructure development.

o Experience with Crown Liability and Trade Agreements. A government-initiated
cancellation of a contract of this nature has the potential to trigger the application of Crown
liability, and if TCE has any major US shareholders, a claim may also be initiated under the
North American Free Trade Agreement (NAFTA). Osler lawyers have acted in more
international trade litigation matters than any other Canadian firm, and have extensive
experience with dispute resolution panels including under NAFTA. We also have extensive
experience advising both the Crown and private parties on issues of Crown liability.

o Other Commercial Litigation Experience. We have provided advice to clients on a number
of complex litigation matters, including the Greater Toronto Airports Authority, on a number
of commercial and construction disputes arising out of the New Terminal Development
Project and the redevelopment of Terminal 3 at Pearson International Airport. We advised
the TTC on several claims arising from the development and construction of the Sheppard
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Subway, including a claim for $43 million on the Don Mills Station. Other significant
litigation retainers include advising Inco/Voisey's Bay Nickel Company on the termination of
a supply contract for business-critical equipment, and the recovery of the equipment, in the
context of significant delay costs, and also on deficiencies in the design of a conveyor
system; and advising Stone & Webster Canada L.P. on disputes relating to construction at the
Lambton and Nanticoke Power Generating Stations.

Strong Understanding of the Electricity Sector in Ontario

e Having advised the OPA on the EMCES Contracts, the GTA West Trafalgar Contract, the
Hydroelectric Energy Supply Agreement, Portlands, Goreway, RESOP, the Feed-in Tariff
Program, CHP 111, the Southwest GTA Contract, the Peaking Generation Contract and the
Government of Ontario on the RES I and II RFPs and the 2,500 MW RFP, as well as our
work for generators including Pristine Power who submitted a successful proposal for a
combined heat and power contract under the OPA’s CHP I procurement process and a simple
cycle peaking generating facility under the OPA’s Northen York Region procurement
process, we will bring to bear our considerable understanding of the current electricity
marketplace and our in-depth knowledge of the various forms of contracts currently in use in
the Ontario electricity market.

Not only do we understand the commercial and legal risk allocations between the Buyer and
Supplier under these contracts (including such issues as the payment mechanisms and
formulas in Exhibit J of the CES, EMCES, ACES, and other related contracts, the
development and operational covenants, as well as the force majeure, damages and
discriminatory action provisions), but we also understand the policy framework and
rationales underlying the formulation of such provisions and have a practical sense of the
appropriateness of such provisions in light of the state of the generation development
industry and the OPA’s role under the contracts for such developments.

Unsurpassed Knowledge of the OPA’s Electricity Generating Contracts

o Development of the CES Contract. In our role as counsel to the Ministry of Energy
(Ontario), we developed the original Clean Energy Supply (CES)-style contract for the 2,500
MW RFP. As counsel to the OPA on the Goreway and Portlands Projects, we enhanced the
CES Contract through the development of the Accelerated Clean Energy Supply Contract
(ACES Contract), which incorporated the requirement to implement a simple cycle mode of
operation prior to achieving the combined cycle mode of operation. We subsequently
developed the GTA West Trafalgar form of CES-style contract, which we were then retained
to adapt into a Peaking Generation Contract, which was used by the OPA for the Northern
York Region procurement. We adapted this contract for the Southwest GTA procurement,
and have subsequently made further revisions to this form of contract to develop the new
EMCES contracts and the pending Combined Heat and Power Standard Offer Program
(CHPSOP) form of contract. As a result of this extensive experience with the CES-style
contract, we thoroughly understand the entire contract, and in particular, the economics
contemplated by Exhibit J, and can leverage this understanding in any negotiations we
undertake with TCE.
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General Electricity Industry Expertise

A summary of our representative matters and project work most relevant to the work that will
likely be required in connection with the defense of any possible claims by TCE is set out below.
As well, we encourage you to contact Kevin Dick, Richard Duffy and Barbara Ellard who are
very familiar with our experience and the quality of our legal services.

Representative Litigation and Project Matters

Relevant litigation -and project related matters in’ which our lawyers have advised clients on
major power and infrastructure projects, include:

o Atomic Energy of Canada (AECL). Our lawyers have advised AECL on numerous
matters, including:

o Claims relating to the Cancellation of MAPLE Reactors — We advised AECL in a
mediation with MDS Inc. and its subsidiary MDS Nordion (MDS) on issues related to
the construction, commissioning and operation of the cancelled MAPLE reactors and
associated New Processing Facility (NPF) in Chalk River, Ontario. MDS is seeking
to recover an amount in excess of $300 million relating to such claims.

o Pickering A Restart Projecf — We advised AECL in the claims arising from Ontario
Power Generation (OPG) the cost-overruns and partial cancellation of the Pickering
A Return to Service project.

» Bruce Power Limited Partnership — We are acting for Bruce Power in a mediation with
“British Energy for a breach of warranty claim related to the condition of the Unit 8 steam
" generators. The amount in dispute is approximately $100 million.

s Toronto Transit Commission — We advised the Toronto Transit Commission (TTC) on
claims by contractors, equipment and material suppliers relating to the cancellation of the
Eglinton Subway by the Province of Ontario. The TTC was required to negotiate the
termination of several of the key construction and supply contracts and defend potential
claims relating thereto.

¢ Veco Corporation — We advised Veco Corporation (Veco) in a $500 million action by
Nelson Barbados against Veco, the Country of Barbados, the Attorney General of Barbados
and others involving allegations of improper denial and altering of government approvals on
a major infrastructure development.

o Pristine Power Inc. We have advised Pristine on the development, financing, construction
and operation of the East Windsor Cogeneration Centre and the York Energy Centre.

e Ontario Power Authority. Our lawyers have advised the OPA on numerous matters,
including:

o Potential Claims in connection with TESO Market Rule Changes ~ We are currently
advising the OPA on potential claims in connection with a recent change to the IESO
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Market Rules relating to generator cost guarantees, including claims by TCE for both the
Southwest GTA Facility and the Halton Hills Facility, and an indirect claim by TCE
through its 50% ownership interest in Portlands Energy Centre LP.

o Southwest GTA RFP — We advised the OPA on the Southwest GTA RFP, in which TCE
was chosen as the selected proponent. Contract issues included modifying the form of
CES Contract to reflect an all-in gas management approach, and incorporating applicable
improvements from the Peaking Generation Contract and the Northern York Region
contract.

o GTA West Trafalgar RFP — We advised on all aspects of this procurement, including the
development of specific rated criteria used in the evaluation of proposals. We
implemented further revisions to the CES Contract for use on the GTA West Trafalgar
CES Contract to deal with specific issues such as revenues from and ownership of future
contract related products.

o Portlands Energy Centre - We negotiated a further modified form of ACES Contract for
this project to permit either an initial simple-cycle mode of operation or in the event of
certain delays in achieving this milestone, providing temporary generation through the use
of 12 rental mobile gas turbine generators. We also negotiated further amendments to this
ACES Contract in order to implement a gas management plan which results in a sharing of
gas supply and transportation risks between the Buyer and the Supplier in exchange for a
reduction in the Supplier’s over-all net revenue requirement.

o Goreway Station - We negotiated a modified form of CES Contract in order to permit
this facility to initially operate in simple-cycle mode while the combined-cycle aspect of
the facility was still under construction. This resulted in the development of the
Accelerated Clean Energy Supply (ACES) Contract. We also provided advice to the OPA
in connection with threatened claims by Enbridge resulting from the termination of its
participation in this project, and successfully avoided any litigation.

o Early Movers — We developed and negotiated a modified form of CES Contract for use
on a number of early mover projects (including Coral’s Brighton Beach Project,
TransAlta’s Sarnia Regional Cogeneration Centre and three Toromont combined heat and
power projects). The EMCES Confract introduced the directed dispatch concept in order
to meet the Ministry of Energy’s directive to the OPA to displace coal.

o Standard Form Peaking Generation Contract - We advised the OPA in the
development of a new form of contract structure for the OPA, starting from the GTA West
Trafalgar CES Contract, which would be appropriate for a natural gas-fired peaking
generation facility. We incorporated the unique requirements of a peaking facility, such as
gas risk, gas management, and must-offer obligations, and incorporated extensive
stakeholder feedback.

o TransAlta Ottawa Initiative - We advised the OPA on an innovative financial structure
as an ancillary contract to the NUG Contract for this facility in order to provide financial
incentives to the Supplier to shift production to peak hours.

o Hydroelectric Energy Supply Agreement - We are currently advising the OPA on the
development and negotiation of long-term hydroelectric energy supply agreements for
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nine hydroelectric generating stations in northern Ontario, totalling over 1,000 MW owned
and to be operated by Ontario Power Generation Inc. pursuant to the directive issued by
~ the Mlmstry of Energy (Ontario) on December 20 2007. :

. Mlmstry of Energy (Ontario). We have advised the Ministry of Energy on four major
" Requests for Proposals (RFPs) relating to electricity generation, being the RFP for 300 MW
of renewable electricity generation (RES 1 RFP), the RFP for 2,500 MW of clean generatirig
capacity or demand-side projects (2,500 MW RFP) to address Ontario's growing electricity
capacity needs, the RFP for up to 1,000 MW of renewable electricity generation for facilities
between 20 MW and 200 MW (RES II RFP) and the draft RFP for up to 200 MW of
_renewable electricity generation for facilities between 0.25 MW and 19.99 MW (the original
RES Il RFP). On the 2,500 MW RFP, we developed and drafted the CES Contract,
including the development of the innovative contract for differences model based on imputed
production as set out in Exhibit J of the CES Contract. We also provided advice to the
Ministry and the OPA relating to the negotiated cancellation of the Eastern Power contracts
for Greenfield North GS and Greenfield South GS.

Please refer to the resumes attached to this submission for a description of other relevant
transactions, project work and claims that our core team of lawyers have advised on.

3. Potential Conflicts

We do not expect that we would have any conflicts of interest in providing legal services to the
OPA in relation to this matter. On the contrary, we believe our work regarding the potential
claims in connection with recent IESO Market Rule changes provides synergistic benefits to the
OPA.

B. Cost

Osler’s service team for the OPA would follow our core service philosophy for delivering quality
work, responsive service, timely communications and controlled costs. To ensure that we
effectively manage the cost of providing our services to you, we will involve, whenever possible,
associates at a more junior level and with correspondingly lower hourly rates.

Hourly rates (in Canadian dollars) for the lawyers in the proposed core service team are as
follows:

Lawyer: - . |Hourly Rate(2010)
Rocco Sebastlano .$7.50 —
Richard Wong $600

Elliot Smith $365

Brett Ledger $900

Paul Ivanoff $650

Evan Thomas $405

Riyaz Dattu $775
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We expect that initially the majority of the work would be done by Elliot and Rocco with advice
from Richard, Brett and Paul. If the potential claims proceed to dispute resolution under the
arbitration provisions of Section 16.2 of the contract or to litigation in court proceedings, we
expect that Brett, Paul and Evan would have an increasing role in the conduct of this matter, with
the drafting of litigation documents being done by Evan under the supervision of Brett and Paul.
To the extent that any issues arise under NAFTA, or relating to liability of the Crown or Crown
agencies, Riyaz would also be consulted.

These hourly rates will apply without a retainer or a minimum quantity of hours. Should the
matter proceed to litigation, we may also engage law clerks whose hourly rates vary from $115
to $315.

We believe that our extensive involvement in advising the OPA, the Government of Ontario and
private sector owners and developers on the Clean Energy Supply form of contract will
contribute significantly to our ability to manage the legal services on this project in a very cost
efficient manner, and in particular, as we ran the Southwest GTA procurement, we are intimately
familiar with that form of contract. Furthermore, as we are currently advising the OPA on other
potential claims by TCE, we have already considered many of the issues relating to liability
under the contract including as it relates to the Supplier’s economics and the waiver of indirect
and consequential damages. Therefore, there is no learning curve on our end, which will result in
a significant cost savings to the OPA. This, combined with our extensive litigation expertise, will
allow us to quickly and efficiently begin the process of advising the OPA on any potential claims
by TCE.

The Request for Submissions also requests information regarding the cost of disbursements. We
do not anticipate any disbursements relating to travel and accommodations. Also, we do not
charge clients for the use of meeting rooms in our client centre. With respect to other
disbursements such as printing of documents and long distance calls, our disbursements are
charged out essentially at cost without any additional mark-up.
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C. Resumes

Rocco M. Sebastiano

416-862-5859 Education
rsebastiano@gsler.com 1992  Osgoode Hall Law School, LL.B.

1989  Professional Engineers Ontario, P.Eng.
1985  University of Toronto, B.A.Sc. (Engineering Science
Nuclear and Thermal Power)

Year of Call
1994  Ontaric

Rocco M. Sebastiano is the Chair of the firm's Energy — Power Group and a partner in the firm’s

Construction and Infrastructure Group. He is a qualified and experienced professional engineer

who, prior to joining the firm, was employed as a nuclear design engineer and reactor safety

analyst in the Nuclear Division of Ontario Hydro. Rocco’s practice concentrates on energy,

construction law and engineering and infrastructure matters. He has extensive experience on a

wide range of major projects and has acted for various project participants, including owners,
. developers, contractors, operators, lenders, subcontractors, architects and engineers.

* Rocco’s project: experience on power and infrastructure development includes advising the

¢ Ontario Power Authority, Hydro One, the Ontario Ministry of Energy and Atomic Energy of

== Canada Limited on matters such as the planning, procurement, development, engineering,
construction, contracting, refurbishment and financing of natural gas, co-generation, nuclear,
wind and hydro power generation projects and transmission and distribution systems.

Typical services include advising with respect to the structuring and development of the project,
risk identification, allocation and management, tendering and procurement documents,
permitting, licensing and approvals, corporate and project financing aspects and agreements,
engineering, procurement and construction (EPC) contracts, power purchase agreements, energy
supply contracts, transmission services agreements, refurbishment contracts, equipment
procurement, operating and maintenance agreements, and other related commercial and technical
contracts.

Professional Affiliations

- Law Society of Upper Canada

» Professional Engineers Ontario

« Canadian Bar Association .

+ The Canadian Council for Public-Private Partnerships
« Canadian Construction Association

« Ontario Energy Association

Representative Work
Rocco has advised on a number of major power generating and transmission projects such as:
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« The Ontario Power Authority on numerous new generation and demand managements
projects, including:

.« Potential claims by Suppliers under CES-style contracts in connection with ISEO market
~ rule changes to generator cost guarantees.

« Negotiation of the new Early Mover CES Contracts with TransAlta and Shell Energy,
respectively, for the Sarnia Regional Cogeneration Plant and the Brighton Beach Power
Generating Station.

'+ Southwest GTA RFP and CES contract for up to 850 MW of gas fired generation.

« Hydroelectric Energy Supply Agreements with Ontario Power Generation Inc. for the
Lac Seul GS and the proposed upper and lower Mattagami River generating facilities.

- Developing form of Peaking Generation Contract for gas fired peaking generation
facilities.

. Developing the renewable energy Feed-in Tariff Program, in connection with the Green
Energy and Green Economy Act, 2009.

» Negotiating the Accelerated Clean Energy Supply Contracts with Sithe Global Power
Goreway for the 875 MW combined cycle Goreway Station Project in Brampton and with
Portlands Energy Centre LP for the 560 MW combined cycle Portlands Energy Centre in
downtown Toronto.

» GTA West Trafalgar Clean Energy RFP and CES Contract with TransCanada Energy on
the 600 MW combined cycle Halton Hills Generating Station.

+ Demand Response Program for Ontario (250 MW), including the development of the
Program Rules and form of Contract for the procurement of the DR3 component of the
program. .

« York Region Demand Response Program (20 MW), including the development and
implementation of the program, procurement and form of contract.

«» Negotiation of the original Early Mover CES Contracts with TransAlta Energy and Coral
Energy, respectively, for the Sarnia Regional Cogeneration Plant and the Brighton Beach
Power Generating Station.

. Atomic Energy of Canada Limited on the Ontaric Nuclear Procurement Project, the
refurbishment and retubing of CANDU nuclear reactors at the Bruce A Nuclear Generating
Station and Pickering A Nuclear Generating Station in Ontario and the Pt. Lepreau
Nuclear Generating Station in New Brunswick and on the development, construction,
commercial arrangements and subsequent cancellation of the MAPLE Reactors and
associated radioisotope production facility at its Chalk River Research Facility.

« East Windsor Cogeneration in respect of the procurement and development of the East
Windsor Cogeneration Centre in Windsor, Ontario pursuant to the Ontario Power Authority’s
CHP I RFP.

» The Ministry of Energy (Ontario) on the Renewable Energy Supply (RES I and RES II)
Procurements, including consultations with the IESO and Hydro One on the review of
transmission queue issues and the development of transmission and distribution constraint
models and restricted transmission sub-zones for the planning and procurement of new
renewable generating facilities.
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The Ministry of Energy (Ontario) on the New Clean Generation & Demand-Side Projects
(2500 MW) Procurement, including the development of the procurement process, the Clean
Energy Supply Contract, consultations with the IESO and Hydro One on transmission
constraint issues, regulatory and commercial freatment of transmission connection and system
upgrade costs under the Transmission System Code, and the development of the restricted
transmission sub-zones in the evaluation model in the RFP.

Toronto Transit Commission on the development and disputes relating to the Sheppard
Subway project and the cancellation of the Eglinton Subway project.

TransEnergie U.S. Ltd. on the New Jersey Cable Transmission Project, New Jersey and
New York, including the procurement and open-season process, project financing, negotiation
of the EPC contract with ABB Inc. and the transmission services agreement.

Hydro One Inc. and TransEnergiec U.S. Ltd. on the Lake Erie Link Electricity
Transmission Project, Ontario and Pennsylvania, including project structuring, permitting,
licensing and related regulatory matters, system connection issues, development, procurement
and open-season process, negotiation of the EPC contract with ABB Inc. and the development
of the transmission services agreement.
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Richard G.C. Wong

416-862-6467 Education
rwong@osler.com 1995  University of Toronto, J.D.
1996  University of Toronto, B.A (Economics)

Year of Call
1997  Ontario
2000 New York

Richard Wong is a partner in the firm’s Construction and Infrastructure Group with an emphasis
on power and infrastructure development including the procurement, development, contracting
and financing of nuclear, natural gas, co-generation, hydro, wind and other generation projects
and the planning and development of the related systems. In particular, Richard’s services
include reviewing, negotiating and drafting equipment and other supply agreements, design
agreements, EPC contracts, procurement documents (e.g. RFI/RFP/Tenders), power and capacity
purchase agreements, engineering service and consulting agreements, construction management
agreements, and other related corporate/commercial and technical agreements including joint
venture agreements, development agreements, operation and maintenance agreements and supply
agreements.

Professional Affiliations

» Law Society of Upper Canada

« Canadian Bar Association

« Ontario Bar Association

- New York State Bar Association

« Korean Canadian Lawyers Association

Representative Work
Richard has advised on a number of major power and infrastructure developments for such
clients as:

Ontario Power Authority on the procurement and contract documents for the Southwest GTA
procurement process, which resulted in the procurement of the 900 MW Oakville Generating
Station.

Ontario Power Authority in its development of the Combined Heat and Power (CHP) 111
Request for Proposals in the procurement of approximately 100 MW of renewable-fuelled CHP
projects in Ontario, including the implementation of the transmission screening evaluation
process utilized by the OPA.

East Windsor Cogeneration in the development of the 84 MW East Windsor Cogeneration
Centre in Windsor, Ontario pursuant to the Ontario Power Authority’s CHP I RFP. Work
included the negotiation and drafting of the EPC Contract, the turbine supply agreement, and the
steam generator supply agreement.
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Ontario Power Authority in its development, in conjunction with the IESO, of the Program
Rules and associated Contract for the procurement of Demand Response under the DR3
component of the OPA’s Demand Response Program.

Ontario Power Authority in the procurement documents for the GTA West Trafalgar RFP and
the development and finalization of the associated Clean Energy Supply Contract, resulting in
the combined cycle 600 MW Halton Hills Generating Station.

Ontario Ministry of Energy on the Renewables I Request for Proposals in the procurement of
10 wind power projects across Ontario totalling 395 MW under the terms of the Renewable
Energy Supply (RES) I Contract with Ontario Electricity Financial Corporation.

Omntarto Ministry of Energy on the Renewables 1 Request for Proposals in the procurement of
eight wind power projects across Ontario totalling 955 MW under the terms of the RES II
Contract with the Ontario Power Authority, including the development of the restricted
transmission sub-zones in the Renewables II RFP and the review of transmission queue issues
with the IESOC.

Review and analysis for Hydro One of the Ontario Power Authority’s discussion papers
regarding Transmission Planning and Development for the development of the Integrated Power
System Plan. ,

Ontario Ministry of Energy on the Renewables 111 Request for Proposals in the procurement
for up to 200 MW of renewable generating facilities, that are under 20 MW in size.

Ontario Power Authority on 500 MW of capacity in the Sarnia Regional Cogeneration Plant in
the negotiation of the Early Mover Clean Energy Supply Contract with TransAita Energy
Corporation relating to the operation and supply of electricity from its generating facility.

Ontario Power Authority on 560 MW of capacity in the Brighton Beach Generating Station in
the negotiation of the Early Mover Clean Energy Supply Contract with Coral Energy Canada
Inc..relating to the operation and supply of electricity from its generating facility.

Ontario Ministry of Energy in its Request for Proposals for 2,500 MW of New Clean
Generation and Demand-side Projects for the procurement of 2,235 MW of new gas-fuelled
combined cycle generating facilities in various locations throughout Ontario under the terms of
the Clean Energy Supply (CES) Contract, including the development of the restricted
transmission sub-zones in the evaluation model.
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Elliot A. Smith

416.862.6435 Education

esmith@osler.com 2004  University of Waterloo, B.A.5¢., Honours (Systems
Design Engineering) '
2007  University of Toronto, J.D.

Year of Call
2008  Ontario

Elliot Smith is an associate in the firm’s Business Law Department in the Toronto office, where
he is active in the Energy (Power) and Construction & Infrastructure Specialty Groups. Elliot
works extensively on major infrastructure projects, providing assistance with project
development, procurement, contract negotiation and administration issues. Elliot’s practice has a
strong emphasis on the procurement and construction of power plants, including combined heat
and power, energy from waste, wind, solar and other renewable projects, as well as the
development and negotiation of power and capacity purchase agreements.

Prior to joining Osler, Elliot worked at a number of institutions involved in the deregulated
Ontario electricity market, including Ontario Power Generation and the Independent Electricity
System Operator. He also worked at the Cntario Power Authority, where he assisted with the
development of a regional electricity supply plan.

Representative Work

Elliot has advised on a number of major power and infrastructure developments for such clients

as:

» Ontario Power Authority on the design, structure, consultation and documents for the
renewable energy Feed-in Tariff Program.

« Ontario Power Authority on Accelerated Clean Energy Supply Contract with Portlands
Energy Centre LP for the 560 MW combined cycle Portlands Energy Centre in downtown
Toronto.

+ Ontario Power Anthority on the procurement process for a combined cycle power generation
facility in Southwest GTA, which will include the development and finalization of an
appropriate form of contract.

« Pristine Power, on the ongoing construction and equipment procurement for power projects in
Ontario.
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Brett Le’dger

Partner, Education

Litigation University of Windsor, LL.B.
Toronto University of Toronto, B.A.
416.862.6687 Bar Admission(s}
bledger@osler.com Ontario (1979)

Practice Area{s): Litigation; Pensions & Benefits; Class Action

Brett specializes in corporate and commercial litigation with an emphasis on energy,
environmental and general corporate litigation as well as class actions and administrative
proceedings. His practice is national in scope and he has appeared before the courts of most
provinces in Canada and the Supreme Court of Canada. Brett acts for some of Canada’s largest
energy and national resource companies on a wide variety of litigious matters, including Atomic
Energy of Canada, Imperial Oil and Irving Oil. He also regularly acts as litigation counsel to
many of Canada’s major corporations and pension funds and has been involved in many of the
leading pension decisions before the courts and pension tribunals. In addition, Brett has
instructed at Osgoode Hall Law School’s Intensive Trial Advocacy Program.

Recent Matters
o MDS Nordion v. Atomic Energy of Canada Limited — acting for AECL in connection w1th
" matters relating to the MAPLE Reactors and the associated New Processing Facility in chalk
River

e Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services) 2004 SCC 54 —
pension litigation in the Supreme Court of Canada relating to partial windup and surplus.

s Sierra Club of Canada v. Canada (Minister of Finance) 2002 SCC 41 — acting for Atomic
Energy of Canada Limited in the Supreme Court of Canada regarding conﬁdentlallty orders
in environmental cases.

e Gencorp Canada Inc. v. Ontario (Superintendent of Pensions) (1998), 39 O.R. (3d) 38 (C.A.)
— pension plan partial windup.

e Imperial Oil Limited v. The Nova Scotia Superintendent of Pensions et al., (1995) 126 D.L.R.
(4th) 343 (N.S.C.A.) — pension plan partial windup.

o Smith v. Michelin North America (2008) 71 C.C.P.B. 161- Nova Scotia Court of Appeal
decision regarding contribution holidays.

»  Burke v. Hudson Bay Co. (2008) ONCA 690- Court of Appeal representative action
regarding surplus entitlement on sale of business.

s Labrador Innuit Assn. v. Newfoundland (1077) 152 D.L.R. (4”’) 50— Newfoundland Court of
Appeal — aboriginal claims case relating to development of the Voisey’s Bay Mine in
Labrador.
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+ Citizens’ Mining council of Newfoundland & Labrador v. Canada [1999] F.C.J. No. 23 —
Environmental assessment case in the Federal Court regarding-environmental assessment of
mining development.

o Hembruffv. OMERS (2005) O.A.C. 234 — Ontario Court of Appeal decision regarding
fiduciary duties of pension administrators.

o Lacroix v CMHC {2009) 73 C.C.P.B. 224 and Lloyd v. Imperial Oil Limited (1999) 23
C.C.P.B. 39 — counsel in Ontario and Alberta pension class actions dealing with surplus and
plan amendments.
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Paul Ivanoff

Partner, _ Education

Litigation University of New Brunswick, LL.B.
Toronto “York University, B.A.

416.862.4223 Bar Admission

pivanoff@osler.com Ontario (1993)

Practice Area(s): Litigation; Construction; Infrastructure

Paul’s practice involves the litigation, arbitration and mediation of disputes arising out of
construction and infrastructure projects. He also provides contract administration advice during
the course of completion of projects. Paul’s practice covers ali aspects of construction law
including contractual disputes involving construction contracts and specifications, construction
liens, mortgage priorities, delay claims, bidding and tendering disputes, negligence, bond claims,
and construction trusts. He advises all project participants on disputes related to a broad range of
construction projects including the design and construction of airport facilities, power plants,
highways, industrial facilities, commercial buildings, civil works facilities and subways. Paul is
certified as a Specialist in Construction Law by the Law Society of Upper Canada.

Recent Matters

. Greater Toronto Airports Authority in numerous claims relating to the design, construction
and maintenance of air terminal facilities

« CH2M Hill and Veco Corporation in an Ontario action involving allegations of conspiracy,
fraud and oppression, which focussed on the propriety of the Ontario courts assuming
jurisdiction over the dispute

« Stone & Webster Canada L.P. in disputes relating to the installation of Selective Catalytic
Reduction (SCR) equipment at Ontario Power Generating Stations

- A project owner in an action involving the construction of a co-generation power plant

« A leading engineering firm in a multi-party Ontario action involving allegations of negligence
and breach of contract relating to the design and construction of an industrial processing
system

+ An Ontario municipality in connection with procurement advice relating to bidding and
tendering issues

. A nuclear technology and engineering company in a dispute relating to the supply and
installation of equipment

«+ A leading Canadian contractor in various claims and disputes relating to roadway construction

» Automobile manufacturers in various disputes relating to projects undertaken at automobile
assembly facilities
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Evan Thomas

Associate, Education

Litigation University of Toronto, ].D.

Toronto London School of Economics, M.Sc. (Economics)
University of British Columbia, B.A. {Hons.)

416.862.4907

ethomas@osler.com Bar Admission(s)

Ontario {2007)

Practice Area(s): Litigation

Evan practises general corporate/commercial litigation and has experience in franchise,
construction, privacy, insolvency, and information technology matters. He has appeared before
the Information and Privacy Commission (Ontario) and the Ontario Superior Court of Justice
(Civil and Commercial Lists). Prior to attending law school, Evan worked in the information
technology sector and has an avid interest in e-discovery issues and other uses of technology in
litigation. As an articling student, Evan was seconded to the mergers & acquisitions group at
RBC Financial Group.

Recent Matters

» Various proceedings pending in Ontario related to the recovery of assets in Canada for the
benefit of victims of a multi-billion dollar Ponzi scheme.

« A cross-border insolvency proceeding under the Companies' Creditors Arrangements Act and
Chapter 11 of the U.S. Bankruptcy Code.

+ The successful response to a motion for an interlocutory injunction to restrain the termination
of a subcontract on a $70-million information technology project. '

« The defence of an ongoing action for over $100 million in damages by a wholesaler
following the termination of a distribution relationship.

» The successful response to an appeal under the Municipal Freedom of Information and
Protection of Privacy Act to the Information and Privacy Commission (Ontario).

Publications/Events/Education

« Regional Electricity Market Integration: A Comparative Perspective, Competition and
Regulation in Network Industries, Volume 8 (2007) No. 2 (co-authored).

. To Notify or Not to Notify: Responding to Data Breach Incidents, February 2007 {co-
authored with Jennifer Dolman).

» Beyond Gridlock: The Case for Greater Integration of Regional Electricity Markets, C.D,
Howe Institute Commentary, March 2006 {co-authored).
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Riyaz Dattu

Partner, Education

Corporate Osgoode Hall Law School, LL.M.
Toronto University of Toronto, LL.B.
416.862.6569 Bar Admission(s)
rdattu@osler.com Ontario (1984)

Practice Area(s): International Trade

Riyaz advises multinational and domestic businesses on international trade policy and
investment matters, international trade strategies and market-access concerns. On international
trade regulations, he advises on all aspects of economic sanctions, export and import controls,
national security, anti-bribery laws, government procurement, customs laws, transfer pricing and
trade remedies such as anti-dumping, countervailing and safeguard measures. Riyaz also acts as
counsel in international trade and investment disputes involving the application of trade laws and
regulations and the enforcement of treaties. He has acted as counsel from the time of the very
earliest WTO disputes concerning Canada, and the first two investment arbitrations under
Canada’s bilateral investment promotion and protection treaties. During his more than 25 years
of pract@ce, Riyaz has advised and represented leading businesses in a full range of industry
sectors

Recent Matters

Rlyaz has been counsel in more than 50 Canadian and international trade remedies proceedings
(and one-third of all initial investigations commenced since 1992 under Canada’s frade remedies
laws), 13 challenges under Chapter 19 of NAFTA and the Canada-United States Free Trade
Agreement (including one-half of all Canadian proceedings under NAFTA that were completed)
and in excess of 40 proceedings before the Federal Court of Canada. He has acted in most of the
significant trade remedies cases litigated in Canada, and has also argued landmark cases before
NAFTA Panels and the Federal Court of Canada.
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Crystal Pritchard

From: : Susan Kennedy T T e
Sent: : Friday, December 10, 2010231 PM - - : :
To: Michael Lyle ' o
Subject: : Re: Message to Mayor Craig

Yes apparently, Ggyft told MPs about potential deal. Leaks happen.

From: Michael Lyle

Sent: Friday, December 10, 2010 01:47 PM
To: Susan Kennedy; Hillary Thatcher.
Subject: FW: Message to Mayor Craig

Yl

Michael Lyle

General Counsel and Vice President
Legal, Aberiginal & Reguiatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael. lyle@powerauthority.on.ca

This e-mail message and any files fransmitted with |=t are intended 6nly for the named recipient(s) above énd may contain information that is pr.lwleg'ed confidential
and/or exempt from disclosure under applicable law. 1f you are not the infended reciplent(s}, any dissemination, distribution or copying of this e-mail message or
any files transmitied with it is strictly prohibited. If you have received this message In eror, or are not the named recuplent(s) please nofify the sender immediately

and delete this e-mail message

From: Ben Chin

Sent: December 10, 2010 1:47 PM

To: Michael Killeavy; Deborah Langelaan; JoAnne Butler
Cc: Colin Andersen; Amir Shalaby; Michael Lyle
Subject: FW: Message to Mayor Craig

Heads up, TCE may feel a need to contact the Mayor of Cambridge today. | think it's the fair and responsible thing to do
I've given others a heads up as well,

I

- . Ben Chin | Vice President, Corporate Communications
g&a‘;ﬁﬂg g 120 Adelaide St W, Suite 1600 | Toronto, Ontatio, M5H 1T1
- Phone: 416.969. 6007 | Fax: 416.967.1947 | Email: ben.chin@powerauthofity.on.ca
s Please consider your environmental responsibility before printing this email.

This e-mail me.s‘sage and any filés transmitied with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable Iaw. Ifyou are not the intended recipieni(s), any d:ssemmanan distribution or copying of this e-mail message or
any files transmitted with it is strrctly prahzbzted I yau have ‘received this me.s'sage in error, or are not the named récipient(s), please Hotify the sender immediately

and delete this e-mail message:



From: Chris Breen {mailto:chris breen@transcanada.com]
Sent: December 10, 2010 1:20 PM

To: Ben Chin
Subject: Message to Mayor Craig

Sir,

If I am asked to call the Mayor today, please consider below and feel free to improve!

Purpose — show the Mayor some respect and open a channe! of communication.

Timing Rationale — competitors are aware of proposed plan and likely speaking to the City —
so its important that we tell the Mayor we are interested in his input and understandmg what
the City thinks and needs.

Message Notes:

e Intro myself, TC and give my cell #;

e Remind him of OPA LTEP and IESO 18 month outlook regarding KW-C;

. Remind him that we own a piece of land on Eagle St. and there are other reasonable sites

in Cambridge;

e Remind him that we are in discussion with OPA on how to peacefully wrap up OGS
cancellation;
Tell him that we have no deal with OPA but will stay in touch as things evolve;
Tell him that we would like to meet with him to understand his views and discuss
opportunities for the City; and

¢ Invite him to call me anytime if he has questions or concerns.

Thanks,

Chris Breen
www.iranscanada.com
416.605.3524

Please note our new address:
Royal Bank Plaza, South Tower
200 Bay Street, Suite 2400

Post Office Box 43

Toronto, Ontario M5J 2J1

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If
you have received this message in error, please notify the sender immediately and delete the original message.
Thank you.



Crystal Pritchard

From: Michael Killeavy

Sent: * Friday, December 10, 2010 3:26 PM : ‘
. To: - Ben Chin; JoAnne Butler; Michael Lyle; Deborah Langelaan

Cc: Colin Andersen Amir Shalaby S

Subject: Re: Message to Mayor Craig

Ok. Will we know what he's going to say?

Michael Killeavy, LL.B.,-MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 {office)

416-969-6071 {fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Ben Chin

Sent: Friday, December 10, 2010 03:18 PM

To: Michael Killeavy; JoAnne Butler; Michael Lyle; Deborah Langelaan
Cc: Colin Andersen; Amir Shalaby

Subject: RE: Message to Mayor Craig

Absolutely...Just to:be clear,'l’m ot calrlin'g the Mayor. But [ will be speaking with Chris Breen before he calls the Mayor.

Ben Chin | Vice President, Corporate Communicatons
QWENJA&HR!OMQ 3 120 Adelaide St W, Suite 1600 | Toronto, Qntm:io, M5H 1T1 ,
- Phone: 416.969.6007 | Fax: 416.967.1947 | Email: ben.chin{@powerauthority.on.ca
&4 Please consider your environmental responsibility before printing this email.

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain inforrirat:‘dn that is privileged, confidential
and/or exempl from disclosure wnder applicable law. Ifyou are not the intended recipient(s), any dissemination, distribution or copying of this e-mail imessdge or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message.

From: Michael Killeavy

Sent: December 10, 2010 3:00 PM

To: Ben Chin; JoAnne Butler; Michael Lyle; Déborah Langelaan
Cc: Colin Andersen; Amir Shalaby

Subject: Re: Message to Mayor Craig

I'll need a debriefing on your conversation with the mayor when it's convenient.



Michael Kilieavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide 5t. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

116-869-6071 {fax)

416-520-9788 {cell)
Michael.killeavy@powerauthority.on.ca

From: Ben Chin

Sent: Friday, December 10, 2010 02:16 PM

To: Michael Killeavy; JoAnne Butter; Michael Lyle; Deborah Langelaan
Cc: Colin Andersen; Amir Shalaby

Subject: RE: Message to Mayor Craig

Great, thanks everybody. .

Ben éhin | Vice President, Corporate Communications
ONTARIO . 120 Adclaide St W, Suite 1600 | Toronto, Ontario, MSH 1T1 |
Phone: 416.969.6007 | Fax: 416.967.1947| Emaik ben.chin@powerauthority.on.ca
55 Please consider your environmental responsibility before printing this email.

POWER AUTHORITY {_J

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message.

From: Michael Killeavy

Sent: December 10, 2010 2:12 PM

To: JoAnne Butler; Michael Lyle; Ben Chin; Deborah Langelaan
Cc: Colin Andersen; Amir Shalaby

Subject: Re: Message to Mayor Craig

Ok. The concern | have is that whatever is said creates an expectation on which someone {us) will need to deliver on and
that can hamstring negotiations.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 171
416-969-6288 (office)




416-969-6071 (fax)
416-520-9788 (cell)
Michael killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Friday, December 10, 2010 02 09 PM

To: Michael Lyle; Michae! Killeavy; Ben Chin; Deborah Langelaan
Cc: Colin Andersen; Amir Shalaby

Subject: Re: Message to Mayor Craig

Yes, | think that is where we are headed...talk as any other developer...no reference to OGS...

JCB

From: Michael Lyle

Sent: Friday, December 10, 2010 02:07 PM.

To: JoAnne Butler; Michael Killeavy; Ben Chin; Deborah Langelaan
Cc: Colin Andersen; Amir Shalaby

Subject: RE: Message to Mayor Craig

Would you be comfortable if TCE does not discuss bullet points 4 and 5 (reference to OPA discussions re OGS
cancellatlon)?

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

[;_Ltect: 416-969-6035

Fax: 416.969.6383

Ermail: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended oniy for the named recipient(s} above and may contain information that is privileged, confidential
andfor exempt from disclosure under applicable law. If you are nof the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitied with it Is strictly prohibited. If you have received this message in eror, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: JoAnne Butler

Sent: December 10, 2010 2:00 PM

To: Michael Killeavy; Ben Chin; DPeborah Langelaan

" Ce: Colin Andersen; Amir Shalaby; Michael Lyle

Subject: Re: Message to Mayor Craig

| agree completely with Michael. Say nothing to Breen and don't agree with this. This is hanging ourselves way out there
and TCE hasn't even coughed up the data we need.

JCB

From: Michael Killeavy
Sent: Friday, December 10, 2010 01:49 PM
To: Ben Chin; Deborah Langelaan; JoAnne Butler



Cc: Colin Andersen; Amir Shalaby; Michael Lyle
Subject: Re: Message to Mayor Craig

I'd prefer this didn't happen.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
QOntario Power Authority

120 Adelaide St. West, Suite 1600

" Toronto, Ontario, M5H 171
416-969-6288 (office)

416-969-6071 {fax)

416-520-9788 (cell)

Michael.killeavy @powerauthority.on.ca

From: Ben Chin .
Sent: Friday, December 10, 2010 01:46 PM

To: Michael Killeavy; Deborah Langelaan; 3oAnne Butler

Cc: Colin Andersen; Amir Shalaby; Michael Lyle
Subject: FW: Message to Mayor Craig -

Heads up, TCE may feel a need to contact the Mayor of Cambridge today. | think it's the fair and responsible thing to do.

I've given others a heads up as well.

) Ben Chin | Vice President, Corporate Communications
ONTARIO 7. ; ‘ '

POWER AUTHORITY | 7

#3 Please consider your environmental responsibility before printing this email.

120 Adelaide Sc W, Suite 1600 | Toronto, Ontario, M3H 1T1
Phone: 416.969.6007 | Fax: 416.967.1947 | Email: ben.chin@powerauthority.on.ca

This e-mail message and any filzs transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. Ifyou are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited, Ifyou have received this message in error, or are not the named recipient(s), please notify the sender immediately

and delete this e-mail message.

From: Chris Breen [mailto:chris_breen@transcanada.com]

Sent: December. 10, 2010 1:20 PM
To: Ben Chin
Subject: Message to Mayor Craig

Sir,

If I am asked to call the Mayor today, please consider below and feel free to improve!

Purpose — show the Mayor some respect and open a channel of communication.

4



Timing Rationale — competltors are aware of proposed plan and likely speaking to the City -
so its important that we tell the Mayor we are interested in his input and understanding what
the City thinks and needs.

Message Notes:

e Intro myself, TC and give my cell #; -

¢ Remind him of OPA LTEP and IESO 18 month outlook regarding KW—C

¢ Remind him that we own a piece of land on Eagle St. and there are other reasonable sites
in Cambridge;

e Remind him that we are in discussion with OPA on how to peacefully wrap up OGS
cancellation;

e Tell him that we have no deal with OPA but will stay in touch as things evolve;

e Tell him that we would like to meet with him to understand his views and discuss
opportunities for the City; and

e Invite him to call me anytime if he has questions or concerns.

Thanks,

Chris Breen
www.transcanada.com
416.605.3524

Please note our new address:
Royal Bank Plaza, South Tower
200 Bay Street, Suite 2400

Post Office Box 43 '
Toronto, Ontario MS5J 2J1

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If
you have received this message in error, please notify the sender 1mmed1ately and delete the original message.
Thank you.






Crystal Pritchard

From: Michael Lyle
Sent: Tuesday, December 14, 2010 4.57 PM
To: Susan Kennedy, Michael Killeavy

Subject: RE: Draft Directive

.l would change the order of the directive around. Talk about KW need first before d:scussmg Oakw[le We should also™ |
discuss whether we want to put in language about reasonabie cost and balancing risk and reward between TCE and
consumers.

Michael Lyle

General Counsel and Vlce Presu:lent
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600 .
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax; 416.969.6383

Email; michael.Iyle@_gowerauthorit_\[.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential
and/for exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, disfribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in eror, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Susan Kennedy
Sent: December 14, 2010 1;17 PM
To: Michael Killeavy

Cc: Michael Lyle
Subject: RE: Draft Directive

} concur, I'm just not sure the gov't will.

- Susan H. Kennedy
Director, Corporate/Cormmercial Law Group

From: Michael Killeavy

Sent: December 14, 2010 1:10 PM
. To: Susan Kennedy-

. Ce: Michael Lyle

Subject: Re: Draft Directive

The Boxwood site is not yet a done deal. | believe that we ought to keep it general until the deal's done for fear of
driving up the price, which will undoubtedly be passed on to the ratepayer. ‘

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)



416-969-6071 {fax)
416-520-9788 (cell)
Michael.killeavy @powerauthority.on.ca

From: Susan Kennedy

Sent: Tuesday, December 14, 2010 01:03 PM
To: Michael Lyle; Michael Killeavy

Subject: Draft Directive

Privileged and Confidential (Solicitor and Client Privilede)

This email and its attachment contain privileged legal advice and should not be forwarded to parhes outside of OPA.
Please limit internal circulation.

First cut at KWC Directive attached for review and comment, Let me know whoe (if anyone} should see this first draft.

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Autharity

T: 416-969-6054

F: 416-969-6383

E: susan.kennedy@powerauthority.on.ca



Crystal Pritchard

From: ' Susan Kennedy

Sent: Wednesday, December 15, 2010 12:42 PM

To: Michael Killeavy T T PR .
Cc: Michael Lyle - I Rt A R RS e T s
Subject: ' RE: Call with David Lever

Attachments: MOU_- TransCanada OPA December 14 2010_shK. DOC

Ideally, I'd like to get a consult with M1f<e Lyle first, 1I've attached a mar‘k up whlch I
think-¢an/could get me to "hold" your nose 'okay ‘with 51gn1ng the Lol pre dlrect:we (and wh1ch
st111 m:Lght be acceptable to TCE) ‘

Susan H. Kennedy
Director, Corporate/Commercial Law Group

————— Original Message-----

From: Michael Killeavy

Sent: December 15, 2018 12:37 PM
To: Susan Kennedy

Cc: Michael Lyle

Subject: RE: Call with David Lever

T understand. Shall we instruct Rocco to cancel the call scheduled for this afteﬁnoon?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

128 Adelaide Street West, Suite 1600
Toronto, Ontario

- MSH 171

416-969-6288

416-5209788 (CELL) A i :
416-967-1947 (FAX) - -

----- Original Message-----

From: Susan Kennedy

Sent: December 15, 2810 12:34 PM

To: 'Sebastiano, Rocco'; Michael Killeavy

Cc: Smith, Elliot; Ivanoff, Paul; Michael Lyle
Subject: RE: Call with David Lever

I am uncomfortable agreeing to negotiate in good faith without a dlr‘ectlve, SO we may have a
timing issue,

We know we -have no author;ity to do this without a directive and right now we don't have one,

I have a draft d1r~ect1ve c1r‘cu1at1ng internally and gave a "best efforts" undertaking to get
the draft out the door to the Ministry today for review.



Susan H. Kennedy
Director, Corporate/Commercial Law Group

----- Original Message-<--- i
From: Sebastiano, Rocco [mailto:RSebastiano@osler.com
Sent: December 15, 2016 12:07 PM

To: Michael Killeavy; Susan Kennedy

Cc: smith, Elliot; Ivanoff, Paul

Subject: Call with David Lever

At David's request, we have set up a.call this afternoon to see if the lawyers can finalize
the MOU and Acknowledgement. As a result, it would be good if we could go over the points
raised on my two emails this morning on the MOU and Acknowledgement before that call. I am
available between now and 2 pm to discuss if need be.

Thanks, Rocco

————— Original Message-----

From: Lever, David A.N. [mailto:DLEVER@MCCARTHY.CA]
Sent: Wednesday, December 15, 201@ 11:57 AM

To: Sebastiano, Rocco

Cc: Huber, Harold R.

Subject: Re:

Perfect. We will call you at 330. Thanks

————— Original Message -----

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]
Sent: Wednesday, December 15, 2016 11:45 AM

To: Lever, David A.N.

Cc: Huber, Harold R.

Subject: RE:

David,

I should be available after 3:3@ pm today to discuss the MOU and Acknowledgement and
hopefully we can get these two documents finalized today. Not sure that I'll be in a
position to say much more today about the Indemnity Agreement.

Thanks, Rocco

----- Original Message-----

From: Lever, David A.N. [mailto:DLEVER@MCCARTHY.CA]
Sent: Wednesday, December 15, 201 10:19 AM

To: Sebastiano, Rocco

Cc: Huber, Harold R.

Subject:

Rocco, is there a time that you would be free to chat late this afternoon on the MOU,
Acknowledgment, and the Indemnity.

David




This e-mail may contain information that is privileged, confidential and/or exempt from
disclosure.

No waiver whatsoever is intended by sending this e-mail which is intended only for the named
.recipient(s).

" Unauthorized use, dissemination or copying is prohibited. If you receive this email in error,
please notify the sender and destroy all copies of this e-mail. Our privacy policy is
available at www.mccarthy.ca .
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This e-mail message is privileged, confidential and subject to copyright. Any unauthorized
use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et soumis a des droits d'auteur.
Il est interdit de 1'utiliser ou de le divulguer sans autorisation.
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Ontarlo Power Authorlty

Draft: December ¢, 2010

[TCE Letterhead]

— .fW'TH- PREJUDICE]

Suite 1600° © 2 Twioti e s
120 Adelaide Street West SRR
Toronto, ON M5H 1T+

Attention' . R

Dear Slrs

Re: Potentlal Development of a Slmple Cycle Natural Gas Flred Power Generatron
Project : :

This letter (“MOU”) sets forth the understanding between TransCanada Energy Ltd. (“TCE") and
the Ontario Power Authority (“OPA”") regarding the potential development of a simple cycle
natural gas-fired power generation project in the Kitchener-Waterloo-Cambridge area having an
approximate [season 3 degraded] capacity of 450MW.(the “Potential PrOJect ) and entering
into a peaking generation agreement with respect thereto.

1.

Background. TCE was notified by the OPA that it was the selected proponent under
the Southwest GTA Request for Proposals procurement process on September 30,
2008. TCE executed the Southwest GTA Clean Energy Supply (CES) Contract (the
‘Contract’) W|th the OPA on October 9, 2009

TCE entered into contracts and expended funds to develop the Facility (as defined in the
Contract)

On October 7, 2010, the Minister of Enerqv announced that the Southwest GTA plant’
would not proceed and on that date, TCE received a letter from Colin Andersen of the
OPA Re: Southwest GTA Clean Energy Supply Contract between TransCanada Energy
Ltd. and the OPA dated October 9, 2009 (the "October 7 Letter”)

In anﬂcrgatron of receipt by the QPA of a direction gursuant to sect:on 25.35 of th

Electricity Act, 1398 and lin accordance with the October 7 Letter, TCE and the OPA
have been working cooperatively to identify other generation projects that meet Ontario's
electricity system needs including those needs identified subsequently in Ontario’s Long
Term Energy Plan and the IESO’s 18-Month Outlook Update (December 3, 2010). TCE
and the OPA have identified a site in Cambridge, Ontario as a potential location for.the
Potential Project. It is anticipated that the Potential Project will use the gas turbines

sourced under an equipment supply agreement originally entered into by TCE and MPS .

Canada, Inc. with respect to the Facility.

Good Faith Negotiations. The OPA and TCE agree to work together in good faith to

" negotiate the definitive form of an agreement (the “Definitive Agreement”) in respect of

the Potential Project, or an alternative project agreed to by the OPA and TCE. The
Definitive Agreement shall be based on the form of the Northern York Region Peaking .
Generation Contract except that the “NRR” thereunder shall include all gas delivery and




management services costs, which agreement shall be satisfactory to TCE and the OPA
in their sole discretion. The “NRR” under the Definitive Agreement shall also inciude an
amount to account for all costs reasonably incurred by TCE with respect to the Facility
as well as TCE's anticipated financial value of the Contract. The target date for
execution of the Definitive Agreement shall be June 30, 2011.

Legal Effect. The parties hereto acknowledge that sections 2, 3 and 4 of this MOU
constitute a legally binding agreement regarding the matters contemplated herein. Each
party hereby represents and warrants to the other that such party has full power and
authority to execute and deliver this MOU, and that the execution and delivery of this
MOU by such party has been authorized by all requisite corporate action on the part of
such party. The remaining provisions of this MOU do not create any legally binding
obligations.

General. -

(a) This MOU and its application and interpretation will be. governed exclusively by

- -the laws of the Province of Ontario and the federal laws of Canada applicable
therein regardless of the laws that might otherw:se govern under applicable
confhct of law principles.

(b) The parties’ relat[onsh[p to each other under this MOU is that of independent
contractors. Nothing contained in this MOU is intended to place the parties in the
relationship of partners, joint venturers, principal-agent, or employer-employee,
and neither party shall have any right to obligate or bind the other party in any
manner whatsoever.

{¢) - This MOU may be executed simultaneously in two or more counterparts, each of -
_ which shall be deemed an original, but all of which together shall constitute one

and the same instrument. Delivery of executed counterparts hereof may be
made electronically.

(d) The parties acknowledge that this MOU is confidential, in.accordance withthe
terms of the Confidentiality Agreement between the parties dated as of October
8, 2010.

() Neither party will assign this agreement without the prior written consent of the
" other party.



If the foregoing correctly sets forth our mutual understanding and intentions, please sign the
enclosed counterpart originals of this MOU and return one of the counterparts to the attention of
the undersigned on or before December o, 2010. Provided that this letter is executed by the
OPA by such date, this MOU shall become effective as of such date of acceptance otherwise it
will be null and void. .

Yours very truly,

TRANSCANADA ENERGY LTD.
Per:
' Name: o
Title: e
Per;
Name: o
Title; e

ACCEPTED AND AGREED to this

day of e, 2010.

ONTARIO POWER AUTHORITY

Per:-
Name: o
Title: @
Per:
Name: o

Tit!e: ®







Crystal Priftchard

From: Michael Killeavy

Sent: Wednesday, December 15; 2010 12;50 PM
To: ' Susan Kennedy

Cc: . . . Michael Lyle '

Subject: RE: Cafl with David Lever

Ok. Please let me know what you want to do. I didn't know anything about this 2pm -
teleconference until Rocco emailed me and presume you didn't know either.” I don't want them
agreeing for us over the teleconference if we aren't comfortable. ' ' o

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1608
Toronto, Ontario

M5H 1T1

416-969-6288

416-5209788 (CELL)

416-967-1947 (FAX)

----- Original Message-----

From: Susan Kennedy

Sent: December 15, 201¢ 12:42 PM
To: Michael Killeavy

Cc: Michael Lyle

Subject: RE: Call with David Lever

Ideally, I'd like to get a consult with Mike Lyle first. I've attached a mark-up which I
think can/could get me‘*'to "hold your nose" okay with signing the LOI pre-directive (and which
still might. be acceptable to TCE). '

Susan H. Kennedy
Director, Corporate/Commercial Law Group

----- Original Message-----

From: Michael Killeavy

Sent: December 15, 2016 12:37 PM
To: Susan Kennedy

Cc: Michael Lyle

Subject: RE: Call with David Lever

I understand. Shall we instruct Rocco to cancel the call scheduled for this afternoon?

Michael Killeavy, LL.B., MBA, P.Eng.
“Director, Contract Management
Ontario Power Authority

128 Adelaide Street West, Suite 1600



Toronto, Ontario
M5H 1T1
416-969-6288
416-5209788 (CELL)
- 416-967-1947 (FAX)

----- Original Message-----

From: Susan Kennedy

Sent: December 15, 2010 12:34 PM

To: 'Sebastiana, Rocco'; Michael Killeawvy

Cc: Smith, Elliot; Ivanoff, Paul; Michael Lyle
Subject: RE: Call with David Lever

I am uncomfortable agreeing to negotiate in good faith without a directive, so we may have a
timing issue.

We know we have no authority to do this without a directive and right now we don't have one.

I have a draft directive circulating internally and gave a "best efforts" undertaking to get
the draft out the door to the Ministry today for review.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

----- Original Message~----

From: Sebastiano, Rocco [mailto:RSebastiano@osler.comi
Sent: December 15, 201@ 12:87 PM

To: Michael Killeavy; Susan Kennedy

Cc: Smith, Elliof; Ivanoff, Paul

Subject: Call with David Lever

At David's request, we have set up a call this afternoon to see if the lawyers can finalize
the MOU and Acknowledgement. As a result, it would be good if we could go over the points
raised on my two emails this morning on the MOU and Acknowledgement before that call. I am
available between now and 2 pm to discuss if need be.

Thanks, Rocco

————— Original Message-----

From: Lever, David A.N. [mailto:DLEVER@MCCARTHY.CA]
Sent: Wednesday, December 15, 2010 11:57 AM

To: Sebastiano, Rocco

Cc: Huber, Harold R.

Subject: Re:

Perfect. We will call you at 330. Thanks

————— Original Message -----

From: Sebastiano, Rocco [mailto: RSebastiano@osler com]
Sent: Wednesday, December 15, 2010 11:45 AM

To: Lever, David A.N.



Cc: Huber, Harold R.
Subject: RE:

David,

I should be available after 3:3@ pm today.to discuss the MOU and Acknowledgement and
hopefully we can get these two documents finalized today. Not sure that I'll be in a
position to say much more today about the Indemnity Agreement.

Thanks, Rocco

----- Original Message-----

From: Lever, David A.N. [mailto: DLEVER@MCCARTHY CA]
Sent: Wednesday, December 15, 2010 10:19 AM

To: Sebastiano, Rocco

Cc: Huber, Harold R.

Subject:

Rocco, 1is there a time that you would be free to chat late this afternoon on the MOU,
Acknowledgment, and the Indemnity.

David

This e-mail may contain information that is priviléged, confidential and/or exempt from
disclosure.

No waiver whatsoever is intended by sending this e-mail which is intended only for the named
recipient(s).

Unauthorized use, dissemination or copying is prohibited. IF you receive this email in error,
please notify the sender and destroy all copies of this e-mail. Our privacy policy is
available at www.mccarthy.ca .
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This e-mail message is privileged, confidential and subject to copyright. Any unauthorized
use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et soumis & des droits d'auteur.
I1 est interdit de 1l'utiliser ou de le divulguer sans autorisation.

**********#*********************************************************







Crystal Pritchard

From: Michael Killeavy

Sent: Wednesday, December 15, 2010 4:07 PM
To: Susan Kennedy; JoAnne Butler; Michaei Lyle
Subject: . . RE: Revised Draft Directive i

Could we put an “out” option in the Directive that states that if we can’t negotiate an agreement with TCE that is in the
best interests of the ratepayer, we don’t need to conclude an agreement at any cost? | know that this might be tough.-

considering that we need to build in sunk costs for OGC plus the financial value of the OGS contract, but | am concerned

that this D|rectwe ties our hands. The later we actually get the directive, the less the rlsk is, 1 suppose

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
QOntario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric

M5H 1T1

416-969-6288

416-5209788 (CELL)

416-967-1947 (FAX}

From: Susan Kennedy

Sent: December 15, 2010 3:51 PM

To: JoAnne Butler; Michael Lyle; Michael Killeavy
Subject: RE: Revised Draft Directive

Sorry. Aittached this time. BL and clean.

Susan H. Kennedy
Director, Corporate/Commércial.Law Group

From: JoAnne Butler

Sent: December 15, 2010 3:48 PM

To: Susan Kennedy; Michael Lyle; Michael Killeavy
Subject: RE: Revised Draft Directive

N<-)thing attached...

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Streef West, Suite 1600
Toronto, Ontario MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.

joanne.butler@powerauvthority.on.ca




From: Susan Kennedy

Sent: Miércoles, 15 de Diciembre de 2010 03:48 p.m.
To: Michael Lyle; Michael Killeavy

Cc: JoAnne Butler

Subject: Revised Draft Directive

Attached. Incorporating Mike's comments. Ideally, I'd like to get the draft to the Ministry today, or tomorrow noon {at the
latest).

Thanks,

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 416-969-6054

F.: 416-969-6383

E: susan. kennedy@gowerauthonty on.ca



Crystal Pritchard

From: Susan Kennedy

Senf: Wednesday, December 15, 2010 4:36 PM
To: ' Michael Killeavy; JoAnne Butler; Michael Lyle
Subject: RE: Revised Draft Directive

Attachments: . " BL_KWC Directive_v3-2.docx

Revised per below suggestion.

Susan H. Kennedy
Director, Corporate/Commercial Law Group _

From: Michael Killeavy

Sent: December 15, 2010 4:07 PM

To: Susan Kennedy; JoAnne Butler; Michael Lyle
Subject: RE: Revised Draft Directive

Could we put an “out” option in the Directive that states that if we can’t negotiate an agreement with TCE that is in the.
best interests of the ratepayer, we don’t need to conclude an agreement at any cost? | know that this might be tough

- considering that we need to build in sunk costs for OGC plus the financial value of the OGS contract, but | am concerned
that this Directive ties our hands. The later we actually get the directive, the less the risk is, | suppose.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MGSH 1T1

416-969-6288

416-5208788 (CELL)

416-967-1947 (FAX)

From: Susan Kennedy _

Sent: December 15, 2010 3:51 PM

To: JoAnne Butler; Michael Lyle; Michael Killeavy
Subject: RE: Revised Draft Directive

Sarry. Attached this time. BL and clean.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: JoAnne Butler )
Sent: December 15, 2010 3:48 PM

" To: Susan Kennedy; Michael Lyle; Michael Killeavy
Subject: RE: Revised Draft Directive

Nothing attached...

JoAnne C. Butler
Vice President, Electricity Resources



Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T14

416-8969-6005 Tel.
416-269-6071 Fax.

joanne.butler@powerauthority.on.ca

From: Susan Kennedy

Sent: Miércoles, 15 de Diciembre de 2010 03:48 p.m.
To: Michael Lyle; Michael Killeavy

Cc: JoAnne Butler

Subject: Revised Draft Directive

-Attached. incorporating Mike's comments. Ideally, I'd like to get the draft to the Ministry today, or tomorrow noon (at the
_ latest). '

Thanks,

* Susan H. Kennedy

Director, CorporatefCommercial Law Group
Ontario Power Authority

T: 416-969-6054

F: 416-969-6383

E: susan.kennedy@powerauthority.on.ca




LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL— NOT FOR CIRCULATION

" December m, 2010 v Do e e e

Mr; Colin’ Anderson

Chief Executive Officer:

Ontario Power Authority ¢’ T }
Suite 1600 L S
120 Adelaide Street West-

Toronto, ON M5H 1T1

~ Dear Mr. Anderson,
Re: Kltchener-Waterloo-Cambrldge Area New Supply

I write in connection with my authorlty as the Minister of Ene
statutory power of ministerial direction that I have in respec & A
“OPA”) under section 25.32 of the Electrzczty Act, 1998 (the%f’). ’}"x*»

Kitchener-Waterloo-Cambridge Area New S JD]V

It its Long Term Energy Plan, the Governniént idgi \Qﬁedw he continued need for a peaking
natural ‘gas-fired plant in the Kitchener-Waterlcox Cam ;ﬁ%% area (the “KWC Area”) where
demand is growing at more than twice the pl%mlal wr

by ‘essary to build a simple cycle natural gas-
pproxunately 450MW- for deployment in the
WProjec )

The Ministry has determined that it is pl Hen s

fired power plant that has a namepl, ity
KWC Area by [the sprmg of 21 14]%%;{
5§x

P
. Southwest Greater Tetov‘%o % S

On August 18, 2008,\. tﬁe Ortané ?W%mster of Energy, the Honourable George Smitherman,
directed (the “SWG@&D%CUVE’%) the OPA to initiate a competitive procurement process for a
combined-cycle faf aral“ggs- ied electricity generation facility with a rated capacity of up to
approxnnate@‘*%\. Vi3 for eployment in the southwest Greater Toronto Area (the “SWGTA
Pro ement’éf),_._ _‘

'&.-..

-On O tober 9, 2009, the OPA concluded the SWGTA Procurement and signed a contract (the
“the SW&E ; G%ntract”) with TransCanada Energy Ltd. (“TransCanada™) to design, build and
operate a 900MW generating station in Oakville (the “Oakville Generating Station™) over a 20
. year term. ;

On October 7, 2010, I announced (i) that the Oakville Generating Station would not proceed as
changes in demand and supply have made the Oakville Generating station no longer necessary
and, (ii) that a transmission solution will be implemented to maintain reliable supply in the
southwest Greater Toronto Area. '



LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION

Procurement of Kitchener-Waterloo-Cambridge Area New Supply

In light of the foregoing, members of the Ministry of Energy staff have concluded that it is
prudent to negotiate a project with TransCanada to replace its Oakville Generating Station
project and meet the KWC Area supply requirement [by spring of 2014]. Ministry of Energy
staff members have had discussions with TransCanada regarding such a project.

Direction

I direct the OPA to proceed with negotiations with TransCanada related to tﬁ: K\WQ Project with
a view to: ' _ x«.},« }:w .

. R ;{,‘é.;}t_{-:
a) negotiating and executing an implementation agreement whlcl%“ among other
things, provide that the OPA indemnify TransCanada nd st.lon of a final

contract with respect to certain costs that TransCan S %%a if m%%emce date of
3

the [spring of 2014] is to be met; N

b) concluding and executing a definitive contré'@ﬁ\‘\mth TansCaIfada by [June 30, 2011],
which will address the reliability needs described &b Ve.

<SR )

In negotiating this contract, it is ant101pated tiiat the? Oﬁ "-:'-m-“@\have regard to (i) a reasonable
balancing of risk and reward for TCE, and (ii thp Ehas iably incurred by TCE with respect
to the Oakville Generating Station and the ; value % the SWGTA Contract to assess the
appropriate economic value of the KW Oj ct%%glsaﬁlrther expected that the contract provide

»x

for an in service date of no later than\s ' of 014]

~:¥:-'-‘

requirements of this ﬁarecti*en
\‘::‘3- “'- v
1 further direct that tlk;?WQTk‘D.lrechve is hereby revoked.

J}‘:';

Brad Duguid
Minister of Energy



Crystal Pritchard

From: Michaei Lyle

Sent: - . Tuesday, December 21, 2010 424 PM .

To: Susan Kennedy

Subject: FW: advice on need for Oakviile paint and alternative ways of meetmg the need.
Attachments: - SW GTA Alternatives Sept 13 2010 .ppt

For your edification.

Michael Lyle

General Counsel and Vice President

Legal, Aboriginal & Regulatory Affalrs
Ontario Power Authority

120 Adelaide Street West, Suite 1606 -
Toronto, Ontario, M5H 1T1

Direct: 416-969-6635

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

v

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message .or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

----- Original Message------.

From: Amir Shalaby

Sent: December 21, 2010 4:17 PM

To: Michael Lyle

Cc: Joe Toneguzzo

Subject: advice on need for Oakville palnt and alternative ways of meeting the need.

Here is the summary of the advice we provided.
amir
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- Scope of this presentation | |

* Rationale for Southwest GTA when planned in 2007 . ...
e Changes since 2007
e Alternatives for replacement

— Transmission aspects

— Generation aspects

- o Preliminary results of analysis

 ONTARIO/
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Rationale for building gaé_-fired generation in Southwest GTA © -

1. Replace coal

2., Complement wind -
By placing generation in Southwest GTA: .
3. Restore Supply-Demand balance for GTA

4. 'Relieve constrained transmission
e  Auto-transformer at Claireville TS
e  Auto-transformer-at Trafalgar TS
e  Richview-Manby transmission corridor
e Reduce transmission losses - | |

POWER AUTHORITY (¥




What has changed since 2007

e Recession has reduced demand forecast, but not in GTA
— Current demand projection is 1,100 MW lower by 2015
— GTA load forecast is less affected

e Supply picture has changed.:
— FIT program increases the amount of renewable generation
— 'Less gas-fired generation planned
— Prospect of Pickering continued operation o
— Uncertainty about Bruce refurbishment schedule

* Delays in approvals process for Oakville GS

"ONTARIO”?

POWER AUTHORITY | _f



The effect of changes since 2007 on drivefs for the plant

_ , . | Delays in OGS approvals will delay 0GSin-
Replace coal ~ Less relevant service to beyond 2014: outside of the
coal replacement timeframe

| - | FIT program will-result:more renewables,
Complement wmd ' More relevant increasing requirement for flexible supply
' ' : sources within Ontario’s mix

Restore Supply-Demand
Balance for GTA - -

Demand in GTA continues to be robust.
Need for transmission reinforcement

‘Same
' : starts in 2018 -

Relieve constrained
transmission

POWER AUTHORITY-




OPA has been asked to evaluate three alternatives
to the current Oakville GS

1. GTA transmission expansion and Nanticoke generation
2. GTA transmission expansion and Halton Hills GS expansion

3. Relocate Oakville GS to north Oakville and connect by
transmission lines to Oakville TS

“ONTARIO

POWER AUTHORITY {_/



Option 1: GTA transmission and Nanticoke generation |
Ext_ens,i\ie néw transmission in GTA |
costing $200M :

e (Claireville TS auto-transformer relief
—=. 7km new transmission lines to Richmond Hill #1 &
#2 - .
- $65M (oyerhead and‘un_derground)
o Tkafalgar TS auto-transformer relief

~  New Auto-transformers at Milton SS and lines to
Halton Hills TS

— $90M to $105M (station and overhead)
e Richview to Manby Corridor relief

—  $20M - $30M (TxO or RxM) | TeaReE>
.+ 7km, $20M for Trafalgar x Oakville lines:
* 6.5km, $30M for Richview x Manby
Increased transmission losses
Note 1 - Generation sites available, OPG facilities
can be repowered but Gas pipeline has to be
extended to Nanticoke: $150 Million, three
years or more -

« 230NV Cicult
SRV Crcult

Note 2 — With éurre'nt' plan for placing Phase 4 or e s L S S ——

5 of Korean Consortium in the Bruce area, only =~ P R
the advancement of Milton station costs now : K S GNTARIO

7 apply : ' POWERAUTHORITY. {




Option 2: GTA transmission and Halton Hills GS expansion

Existing generating site can
accommodate added units, but it
is in a busy transmission corridor,
‘inadequate to incorporate
significant amounts of new
generation without major
transmission

Requires comparable amount
and cost of transmission to option
one

12 km new transmission line required
from Halton Hills GS to Trafalgar TS to
allow for expanded generation (est.
cost: S40M)

This option adds generation to the GTA
and thus partially restores GTA
supply/demand balance

- but may only provide partial relief to zRossibl e _h > —
Claireville TS and Trafalgar TS 05l T s ! ‘ : ' 230k Chesi

£ . ) { 115 kv Clreult
8 o i L) Peoposed 230 kv Circult

o At



sy o

Option 3: North Oakville géneration€onnected by 7 Km

transmission to Oakville south | ._ |
Limited transmission needed: only 7 Km to the south on an existing right of
way designated for transmission, preserves corridors shown for option 1
within GTA for future use

$20M cost of new transmission if it is built as overhead transmission, $100M-

$150M if underground | | o

Se—— -"-'.SODRVCIrCQIt‘ Sl s oE . L
2O Cirest -1 - o
115 kV Circuit ERRCE
mwmammmns  Proposed 230 kV Clrcult ONTARIO al

POWER AUTHORITY-(

e v R



Results of assessment ' | | |

e All alternatives must start.with transmissi_,on intoSW GT'A" |

e Relocating to North Oakville and connecting with 7 Km transmission to
Oakville TS achieves best results

e Place higher priority on operational flexibility and transmission relief
-~ Build Simple cycle gas turbines not combined:cycle (because they can:better complement wind)
— Size to relieve transmission (starting around 2018). iSmaller size is po§$‘ible,-:{ar0und 350-500 MW
It can be the first stage of an ultimate combined cycle plant of 850 MW
— In service date can be delayed from original 2013 date to 2015. If 2015 in-service is not feasible,
then other generation options will have to be activated.

ONTARIO /

10 ‘ _ ' . POWER AUTHORITY (_f



" APPENDICES

L

Contents: |

Appendix A: .Energy and peak demand projections to 2015
| Appendix B: Supply projections to 2015

Appendix C: Drivers for need in southwest GTA

Appendix D: Other relevant details for option three

" oNTARIOf.
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Appendix A:

Energy demand forecast is now 2.5 TWh lower than forecast made in 2007

Energy Comparison
180
170
160
150 . :
. ————
—}| 2.5Twh
—_g 140 L
= 130
bo
@
=
w120
110 e [ PSP [
100 Moderate Growth [.__
e Historical Non-WC
?0 = Historical WC T
80 T T L] T T A F I i 1
2005 2009 2010 2011 2012 2013 2014 2015
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Peak demand forecast for 2015 is now 1110 MW lower than forecast made in 2007
]

Peak Comparison

30000

28000
26000 /\

% ' R } 1110 MW

= 0
S 24000 . ~
2
-
8
a 22000
]
20000 1 : ' - - : - B
] = |PSP :
== Moderate Growth
18000 +—— : , " e Historical Non-WC |~
e Historical WC
16000 . " ——— e - iy : — — .

2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015
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Appendix A:

Demand is robust in western GTA | ‘

-Western GTA Historical Load Growth
Western GTA Historical
Average Load Growth Trend
4400 - . e . - . '
4200 -
! 4000 ~ — R
|
3800 ; — , , : , .
2002 2003 2004 2005 2006 2007 2008 2009
~——&— Western GTA Load {Actual)
- -E- = Western GTA Average Load Growth Trend
——t \Western GTA Load (Weather Normalized)
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Appendix B:
Supply gap without Southwest GTA starts in 2015

40,000

35,000 5

- 40,000

L 35,000

30,000 7
25,000 -
20,000 |

15,000 -

Contribution at Time of Paak [MW)

10,000 -

5,000 -

: '.=.0,ooo

25,000
: _ 20,060
15,000
10,000

- 5,000

Without Pickering Continued Operation

* 1,760 MW gap starts in 2015 and grows

*  Reduction in supply between 2014 and 2015 is
mostly due to Pickering end of life (4 units, 2062
MW) and coal closure (4 units, 1286 MW)

o - S— . . i ]
2014 2015 2016 2017 " 20i8. 2019 " 2020
EExisting -_c;:mr:nltted ‘
miDirected =Additional Demqnd Response
®Additional Resources to Meet Peak Demand Requirements-o-Moderate Dema ’.P_eak" d and Planning Reserve
40,000 7 - 40,000
] 1 With Plckermg Contmued Operatlon
35,000 | - Lo3s,0000 . . L
5 - ‘ . Gap starts around 2018
= 30,000 - - 30,000
= ] s .
£ 25000 ° & 25,000
H ! :
é 20,000 . 20,000
3 i "
3 . -
,—; 15,000 - - 15,000
= : "
g 10,000 : * 10,000
v : s
5,000 - - 5,000
o s
2014 2015 2016 L2017 2018 2019 2020
ERExisting W Committed
W Directed

[E1Additional Demand Response
aE@Additional Resources ta Meet Peak Demand Requlreménts

mmPickering Continued Cperation
-~-Moderate Demand: Peak Demand and Planning Reserva
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Appendix C:
Supply-Demand balance in GTA

‘New GTA supply from 2005 to 2013: |

» Goreway GS — 860 MW (2009)

* Portlands Energy Center — 550 MW (2009)
+ Halton Hills GS — 600 MW (2010)
*Northern York Region —350 MW (2011)

« Greenfield South — 280 MW (2012)

» Oakville GS — 900 MW (2014)

17

MEGAWATTS

12000

8000.

4000 -

GTA Peak Demand vs Local'Supply

1985 1995 2005 . UTgera R o
‘MGTA Peak Demand  ©@GTA Electricity Supply ~ WGTA Conservalion,
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Appendix C:
Western GTA — constrained transmission

*Key Stations

* Claireville TS

* Richview TS

* Manby TS :
* Oakville TS

* Parkway TS

* Trafalgar TS

*Constrained transmission

* Richview x Manby corridor
* Transformers at Claireville TS
* Capacity at Trafalgar TS

RN

sty

500 kV Circuit
230 kV Circuit
115 kV Circuit

O e e

T AT T T T s Fb e e SRR P U TR e

NTARIO /
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Appendix D: |
Transmission corridor information for option three .. ...

towers onit: Pre\nous attempts to bU|Id transm:ss""‘” nfeve
W|th Iocal objectlons S R

mcludlng Trafalgar TS x Oakwlle TS to be exempt rro EA
requrrements

ON::'-ARIO
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Appendix D:
Approximate Trafalgar x Oakville Right of Way

{

O-bignomhy

3211 m

Eye alt

10 km
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“Appendix D:
North Trafalgar to Oakville TS
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Appendix D: |
Transmission corridor information for option three .. ...

towers onit: Pre\nous attempts to bU|Id transm:ss""‘” nfeve
W|th Iocal objectlons S R

mcludlng Trafalgar TS x Oakwlle TS to be exempt rro EA
requrrements
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Appendix D:
Approximate Trafalgar x Oakville Right of Way
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. Crystal Pritchard

From: Susan Kennedy )
Sent: Wednesday, December 22, 2010 7:46 AM
To: Michael Killeavy

Ce: ; Michael Lyle

Subject: Auditor General Request re Oakville

Aftachments: MEM AudztorGenera!RequestReSWGTA doc; MEM _Confi dentrallty Obligation.doex

Privileged and Confidential (Solicitor and Client Privilege)

This email contains privileged legal adwce and should not be forwarded to parties outside of OPA. Please limit internal
crrculat.-on .

| don't believe Mike Lyle has really had a chance to fully review the attached; however, given time constraints | wanted to
get it to you.

I've also attached a sample of the cover memo we used in connection with turning over another document fo the AG
which may be useful depending on what, ultimately, is requested by the AG.

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 416-969-6054

F. 416-969-6383

E: susan kennedy@powerauthority.on.ca






Privileged and Confidential (Legal Advice)

POWER AUTHORITY
MEMORANDUM
DATE:  December 22,2010 =
TO: . MichaelKilleavy =~
FROM: Susan Kennedy" -
| o
RE: Auditor General Request for Oakville Generating, Statlon Iﬂfﬂ!j\\\a"tlpn:vand 7
Documentatlon " .
*'3"%3\‘\\\{%?;5 E
*: = """\ N
' ‘h\*&\f-,‘ ‘r‘ﬁ’ Y

Prlwleged and Confidential (Solicitor anda(\l“iient\Pornn'Iege)

This email contains priv:leged 'legal advice and sho ulfi'a\i?k%’ arded to parttes outside of
: OPA. Please limit interfitifci ion.

Backeround ) : _ ’h\ i\‘::}

You have advised that the Audltor General (er a mem\ber of h1s staﬂ) has requested certain information in
connection with a specml audit being cc%*&lle by the Auditor General (the “AG”) Specifically, the
following mformatlon has been cgjﬁiﬁ'ested \-. .

\
1. What was the reasog;; for ﬁtgniggxthe contract in 20097

o .
2. What was theit a@bn fo}x‘g cellmg the contract now? Please provide supporting
documents fo

3. When{’?‘iltﬁ %AMlmstry decide, that the Oakvﬂle plant is no longer needed‘?

4, grf%n }\ét@xcopy of the contract?
%Q*“\ ‘%‘S[he status of the contract'? Has it been determmed what the penalty will be for
"‘c,-:s* termmatmg the contract? -

w"

f,-r"

You have asked whether the OPA must produce the documentation and respond to the questions.

Answer

“Yes.

Executive Summary

Summary Rationale

Page1of 5



Privileged and Confidentiaf (Legal Advice)

Essentially section 10 of the Auditor General Act (the “Act”) provides the AG the power to
access "all books, accounts, financial records, electronic data processing records, reports, files

and all other papers things or property belonging to or used by... a Crown controlled
corporation...’

The OPA is a Crown controlled corporation pursuant to the deﬁnitioh in the Act.

The right of access to information is not qualified in any way, whether by th!l‘d party

confidentiality obligations of the OPA or otherwise. In fact, subsection 10(3) provides,that a
disclosure to the AG does not constitute a waiver of solicitor-client pnvﬂege 11t1ga%%”

or settlement privilege. 3__'\ 4\\")
.{3\:_ y Q‘Ei\
Confidentiality Agreement with TransCanada ey, '"% R

0

x,.

ivilege
-:5’

Yo %
All or part of the material and information that has been requested bg(\th}AG“mﬁovered by

confidentiality arrangements between the OPA and TransCanada, s,ﬁg? "“»;

"t{kg;,z

Article 8 of the Southwest GTA Clean Energy Supply Con ga
TransCanada dated as of the 9" day of October, 2009 (th%eC
obligations on the OPA.  Section 8.1(b) of the contrac equ _' 5

If the Receiving Party or any of 1ts Repres %

et%gelg thie OPA and
)mposes conﬁdentlahty

quested or required (by oral .

question, interrogatories, requests for m:ﬁ:i tlon tor “documents, court order, civil
investigative demand, or similar process to_dn sﬁ' any Confidential Information in
connection with litigation or any regg_l\atory proceggmg or investigation, or pursuant to any
applicable law, order, regulation ok r’lﬂmg, the" “Riceiving Party shail promptly notify the
Disclosing Party. Unless the Discl sfng&agyty obtains a protective order, the Receiving
Party and its Representatwesaﬁa d1501Qsa¢Sﬂch portion of the Confidential Information to
the Party seeking dlsclosuge Hs isr ulred by law or regulation in accordance with Sectlon

8.2. _,,% 3
Section 8.2 of the Co%ya reg{Riress

If the Recei\?;inw\ii;ﬁgrﬁafﬁ‘y of its Representatives are requested or required to disclose any
Confidenti %rma i, the Receiving Party shall promptly notify the Disclosing Party of
such request bﬁ_{éq«qﬁement so that the Disclosing Party may seek an appropriate protective
ordez, ¢ oxw‘awe cbmphance with this Agreement, If, in the absence of a protective order or

eggcm t 6fia waiver hereunder, the Receiving Party or its Representatives are compelled

@mgglgs%me Confidential Information, the Receiving Party and its Representatives may

sclgse ‘enly such of the Confidential Information to the Party compelling disclosure as is
i qul_réd by law only fo such Person or Persons to which the Receiving Party is legally
compelled to disclose and, in connection with such compelled disclosure, the Receiving

Party and its Representatives shall provide notice to each such recipient (in co-operation
with legal counsel for the Disclosing Party) that such Confidential Information is
confidential and subject to non-disclosure on terms and conditions equal to those contained
in this Agreement and, if possible, shall obtain each recipient’s written agreement to receive

and use such Confidential Information subject o those terms and conditions.

Exhibit B of the Contract is classified as “Mutually Confidential Information”, the Auditor
General’s request to see the Contract implies the complete contract (i.e. inclusive of Exhibit B)
and, as such, triggers the obligations on the OPA pursuant to section 8.1(b) and section 8.2 of the

Contract.
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Privileged and Confidential (;Legai Advice)

The OPA must promgtly notlfy TransCanada of Audrtor General’s request to be prov1ded with a
copy of the Contract. .+ e SR I it

In addition, the Auditor General will likely request follow-up documentation 'tﬁat may trigger
further obligations under the Contract or obhgatrons under the Confidentiality’ Agreement

' between the OPA and TransCanada dated as of the 8™ day of October 2010 (thrs agreement
contains provrslons srmllar tothose of the Contract) P

LR . . -
[T STy oy Ll L

Suggested Res'ponses | =
1. What was the reason for signing the contract in-2009?. - -
o . The OPA received a direction from the Minister of Energy and fr \:c\r
‘-\.

pursuant to sectlon L cf the Electricity Act, ® to procure e: %Y
. -,-http //www powerauthorltv OIL cafsrtes/default/ﬁlesfpfr. 7  Atigust 18, 1008

_--Southwest. GTA. Supolv Ddf BEET =_:, Ca

%
. Pursuant to the SWGTA Dlrectlve the OPA co‘l‘ﬁiu‘kteq ~q'cm‘npetltn.ve
- procurement. - TransCanada Energy Ltd. wgs. % flfl proponent and
pursuant to the requirements of the RFPsp’i‘o%gs tlr}’ A signed the contract
with TransCanada on October 9, 2009, P‘flbfhe,_ghs\l sure rclatmg to the
procurement is located at::: .;w\ s,\"’% S

http: //www powerauthontv on?%:gg{%‘ oug west-greater—toronto-area

2. What was the reason for cancellmg the & ntract now? Please prov1de supportmg
documents for the rationale. ?4, ‘ : ‘

; %x&

e The Govemmqn? %unce on October 7 2010 that the plant would not proceed

" as changes m’f‘deménd aqud supply - including more than 8,000 megawatts of new,

cleaner poﬁrer“aad successful conservation efforts — eliminated the need for a
natural g&s plﬁ‘nt fnffie area. The Government announced that a transmission
solut%n would bé used to meet the areas electricity needs:

Suld

fgittx(ne»{?&ssgntano ca/mer/cn/20 10/ 1 0/0akv1lle-nower-olant-not-movmg-
o %&shnnl

*%\-@

*'35' THé Government’s analysis regardmg demand and need in the southwest GTA is
«Q;\( ”‘mcluded in the Ministry of Energy’s draft supply mix directive to the OPA which
%}% 1s posted for comment on the Envrronmental Reglsujy untll January 7, 2011:
K The 2007 Integrated Power System Plan submltted to the OEB included a

forecasted need for three additional gas plants in the Provincg, including one
in the Kitchener-Waterloo-Cambridge area and one in the southwest GTA.
Due to changes in deimand along with the addition of approximately 8,400
MW of new supply since 2003, the outlook has changed and two of the
proposed plants, including the proposed plant in Oakville; are no.longer
required. A ransmission solution to maintain reliable supply in the southwest
GTA wﬂl be required.
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Privileged and Confidential (Legal Advice)

http://www.ebr.gov.on.ca/ERS-WEB- ‘
External/displaynoticecontent.do?noticeld=MTExNDIz& statusId=MTY3MTY0

&language=en

3. When did the OPA/Ministry decide that the Oakville plant is no longer needed?

e  We [I] do not know when the Ministry decided the Oakville plant was no longer
needed. Based on the timing of the Ministry’s announcement, it would appear to
have been sometime in Q3 2010.

4. Canl[AG] getacopy of the contract? = = B )

, N

"e  Portions of the contract are subject to confidentiality obligatioga wﬁ:ch“xrea\llfe
that the OPA provide TransCanada with notice of the requ%t';“_r\izé“ fo'disclosure.
The form of the Contract (the “Form™) is publicly available, m%?%co' NET
provided to you at this time. If you require a copy of thg Lc:;:ﬁ'a@l cGatract, the
OPA has a contractual obligation to notify TransCaxfida & fﬁiﬁ%;jsclosure request,
see Article 8 of the Form, prior to releasing the Qg%@@nt. “

.,

5. What is the status of the contract? Has it been detern 2‘f‘fe, hat tﬁg penalty will be for
terminating the contract? L % y L

=

): \Itx-,gggn contract ‘fermiﬂation. The OPA

is currently negotiating the terms’Hf the r.;{: -%ination of the contract with

TransCanada. Any costs ass 'e?ét‘eckﬂg{ithghe termination of the contract will not
be known until negotiations aré comp) Bted.
R, \

. The ‘cﬁoritractdciées'ﬁot pfdvide for &%ﬁ%&: :

. oy o
It is likely that the discussion will lead fo: ,dit‘iglal questions and requests for information.
e, & ‘
Detailed Rationale .
Auditor General dct g & 4
o C T
g gl

o T
Section 9.1(3) of the-*?é\pt ﬁ"ro\.g&g‘s that:
N ,\&:x s
The Audjfon,Gé eral’ fn4Y conduct a special audit of a Crown controlled corporation or a
subsidiary:of &;Crowii controlled corporation.
:,-.w";%,, O
By kot
Sectiq%ffii of; ?%")&);t provides, as follows:

*nish information

s,
%{% g‘u f
¥ 10. El[ Every ministry of the public service, every agency of the Crown, every Crown
controlled corporation and every grant recipient shall give the Auditor General the
information regarding its powers, duties, activities, organization, financial transactions and
methods of business that the Auditor General believes to be necessary to perform his or her
duties under this Act. 2004, ¢. 17, s. 13.

Access to records

(2) The Audiior General is entitled to have free access to all books, accounts, financial
records, electronic data processing records, reports, files and all other papers, things or
property belonging io or used by a ministry, agency of the Crown, Crown controlled
corporation or grant recipient, as the case may be, that the Auditor General believes to be
necessary to perform his or her duties under this Act. 2004, ¢. 17, 5. 13.

No waiver of privilege
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Privileged and Confidential (Legal Advice)

(3) A disclosure to the Auditor General under subsection (1) or (2) does not constitute a
waiver of solicitor-client privilege, litigation privilege or settlement privilege. 2004, ¢. 17,
s. 13,

- Section 11.2 of the Act provides

Prohibition re obstruction

11.2 (1) No person shall obstruct the Auditor General or any member of the Office of
the Auditor General in the performance of a special audit under section 9.1 or an
examination under section 9.2 and no person shall conceal or destroy any books, accounts,
financial records, electronic data processing records, reports, files and all other papers,
things or property that the Auditor General considers to be relevant to the sub_]ect-matter of
the special audit or examination. 2004, c. 17, s. 13. “\%\

o \

Offence

(2) Every person who knowingly contravenes subsection (1) and every du:ggtor
of a corporation who knowingly concurs in such a contravention is guilty of aﬂ%ifen‘eg and
on conviction is liable to a fine of not more than $2,000 or imprisonment fox.a térm of not
more than one year, or both. 2004, c. 17, s. 13. & %izx}%‘ 2
5 .;l_‘;&

*;u‘.‘{‘

"&
Penalty, corpnrahon

\<‘*‘% )
(3) If a corporation is convicted of an offence under subgec Ql‘g‘the maximum
penalty that may be imposed on the corporation is $25 000{\, &\%37@5 5

Based on the language of the Act, the AG has a very broa rr to ocumentatlon and information.

It should also be noted that the AG has the power;ﬁlgie : ne\ ¢rsons under oath. Section 11 provides:

Power to examine on oath \\E

. (1) The Auditor General may.¢ amu?g‘:ﬂny person on oath on any matter pertinent to
an audlt or examination under thxs Aty 2004 CF 8. 13, :
“"‘”"'h%.
Same

(2) For the purpose of an s%.amx%a\tmn’h‘fﬁe Audltor General has the powers that Part IT of -
the Public Inquiries Act c\i?f\'nferﬁ;;:k zcommission, and that Part applies to the examination
as if it were an mqmrg,‘pnde{}fhat A 2004, c. 17,s. 13.

N

%&ﬁiﬂ:\%
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NOTICE OF CONFIDENTIALITY OBLIGATION

DATE: e
TO: - Auditor General
RE: - Southwest GTA Clean Energy SI.lppIy Contract (the “Contract”)

Please note that the attacﬁed Contract is subject to a confidentiality obligation.

The recipient of this document is requested, to the extent possible in 'connection with the
discharge of its duties:

« To not make additional copies of the Contract
. To limit circulation of the Contract
+ To maintain the confidentiality of the Contract

The document is part of an on-going negotiation. Disclosure could damage the
negotiation process and the interests of the Province of Ontario.

If you have any questions relating to the document or the confidentiality obligations of the
Ontario Power Authority related to the document, please feel free to contact:

Michael Killeavy, Director, Contract Management
W: 416-969-6299
E: michael.killeavy@powerauthority.on.ca

or

Susan Kennedy, Director, CorporateICommercial Law Group
W: 416-969-6054 _
E: susan.kennedy@powerauthority.on.ca .

Thank you.






From: Susan Kennedy

Sent: Thursday, December 23, 2010 4:04 PM

To: Michael Lyle; Michael Killeavy; JoAnne Butler

Subject: FW: Revised direction

Attachments: KWC TransCanada Direction.20 12 2010. docx; KWC TransCanada Direction.20 12
2010.cIn.docx

Privileged and Confidential (Solicitor and Client Privilege)

This email contains privileged legal advice and should not be forwarded to parties outside of OPA. Please limit internal
circulation,

Please see attached and below.

From my perspective, we can probably live with most of the proposed changes; however, the revision which removes the
referencefinstruction to the OPA to take into account the “financial value of the SWGTA Contract to assess the
appropriate economic value of the KWC Project” seem problematic. Absent a direction to do so, Pm not sure how we
could justify taking that into account in pricing the Cambridge contract.

In addition, I'm a bit worried about the removal of the “In light of the foregoing ..." paragraph as it makes it somewhat
more difficult to justify essentially entering into the Cambridge plant agreement in settlement of the Oakville canceliation
(and any business decisions that are informed by the fact that the Cambridge Plant is supposed to be, in part, in
settlement of the Oakville cancellation).

All input greatly appreciated.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca)
Sent: December 23, 2010 3:28 PM

To: Susan Kenpedy

Subject: Revised direction

Susan,

Attached are clean and black lined versions of the direction that we propose to send up through approvals. The direction
has had policy input. | am reluctant to advance through our approvais processes until | have heard from you that the
changes from the version that you sent to me do not create substantive issues for the OPA. Please let me know if there

are show stoppers.
Thank you.

Carolyn

Carolyn Calwell

AfDeputy Director

Ministry of Energy - Legal Services Branch
Ministry of the Attorney General -
416.212.5409 -

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
' 1



prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.



LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION -

December i, 2010

Mr. Colin Anderson
Chief Executive Officer
Ontario Power Authority
Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1Tt

Dear Mr. Anderson, _.

Re: Kitchener—WaterIoo-Cambridge Area New Supply

I write in connection with my authority as the Mmlster of .Ener 1n ol%" dergo exercise the

statutory power of mmlsterlal direction that ! have in respe f:b r%go%ér Authority (the
: %
The 2007 proposed Integrated Power Svstem%lanﬁfé‘&ist ed for an additional gas plant in

Kitchener-Waterloo-Cambridge (the "KW@‘.»,Arg'h«z i[ t 'ms Long Term Energy Plan, the
Government identified the continued need forSpeaki ftral gas-fired plant in the ¥dtehener
Wateﬂee—@ambﬁége—mea-{the EKWC Ar av)#rh‘éw demand is growing at more than twice the

provincial rate.

The Ministry has detennmc;ﬁm t lﬁ'«ns %l?ﬁ%d necessary to build a simple cycle natural gas-
fired power plant that has a a%egla ]gg\:lty of approximately 450MW for deployment in the
KWC Area by [the i’pnng@éﬂlﬂ “ch Project™).

b e

S ast-Greater-Torbate-Aren-Supply
e

On-Oectober 9:--2009-Pursuant to a direction dated August 18. 2008 (the “2008 Direction™). the

OPA cencluded-procured the-SWGTAProeurementand-sisned a-—contract—{the “the SWGTA
Contract-withfrom TransCanada Energy Lid. (“TransCanada”) te the design, construction build

and operation ofe a 900MW natural gas generating station in Qakville (the “Oakville Generating
Station”}-ever-a-20-vearterm. ’

On October 7, 2010, I announced {#)-that the Ozakville Generating Station would not proceed as
changes in demand and supply have made the Oakville Generating station no longer necessary




LEGAL ADVICE — PRIVILEGED AND CONFIDENTI!AL~ NOT FOR CIRCULATION

Therefore pursuant o my authont\r under subsechon 25.32(4) of thﬂ Fici ' Formatted:; Font: Italic

a view to:

a) negotiating and executing an implementati&f agree:
things, provide that the OPA indemnify TransC a peni
contract with respect to certain costs ttégt Traiisc aQ%
the [spring of 2014] is to be met; g

b) concluding and, executing a deﬁmﬁjgdw\nq%{ ith
which will address the reliability nee esc 2 ove.

“ e-*
In negotiating this contract, it is ant|c1p‘aled thaLﬂ-ne OPA will have regard to (i} a reasonable
balancemu of risk and rewaz_d for .ﬁ‘rah"‘sCanada%’i;E and (ii) the oosts reasonably incurred by
K eneratgpg':' Station: £
5 goh & of the 1L Praject. It is further expected
mr}lce date of no later than {spring of 2014].

n e completion of a final
must incur if an in service date of

ransCanada by [June 30, 2011],

that the contract prow;d %%?
As with ali elecg%mty gEnetaffom projects procured by the OPA, the KWC Project shall be
reauired to undéiéo a lo&t‘h municipal and environmental approvals to ensure it meets or
exceeds real;iﬁi‘ﬂd\stangar?ﬁ including those for air quality. noise. odour and vibration.

»%-:'"l B {-:; )
For? -%reater c'lanty,‘a‘the OPA is not required by this direction to enter into a contract with
TransGanada xf S is unable to reach agreement with TFransCanada on terms that satisfy the
requlrements uf this direction.

1 further direct that the SWGTA-2008 Directionve is hereby revoked,

%

This directionve shall be effective and binding as of the date hereof.



LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL~ NOT FOR CIRCULATION

Brad Duguid . .
Minister of Energy-







LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL = NOT FOR CIRCULATION

December l,~2,010~% LT R e

Mr. Colin Anderson

Chief Executive Officer- .
Ontario.Power Authonty
Suite: 1600 - ENE

120 Adelaide Street West ™ :
Toronto, ON MSH lTl .

Dear Mr. Anderson O . _ o *:,gc'.%}.,\\

Re: Kltchener—Waterloo Cambndge Area New Supply

statutory power of ministerial direction that [ have in respec 45%
“QPA”) under section 25.32 of the Elecrricity Act, 1 998 (the

I wnte in connectmn Wlth my authonty as the Mlmster of Energ;%{&ér exe'rciée the
P

Background . l:,:.
£ \”“*»z?‘ ’

The 2007 proposed Integrated Power System(Elan ga;?é%st négd for an additional gas plant in

Kitchener-Waterloo-Cambridge (the “KW( Areafgi ﬁl %gr Long Term Energy Plan, the
Government identified the continued need for \i%ﬁmral gas-fired plant in the KWC Area

where demand is growing at more than t\m;f_s‘ %‘}v;n rate.

The Ministry has determined,that it iggprudent andipecessary to build a simple cycle natural gas-
fired power plant that has a na-?neplge %am A of approxunately 450MW for deployment in the
KWC Area by [the sprlng of 20 14] &%KWC Project”).

Pursuant toa dlrectlon dat'e‘d k”&gust‘i 8, 2008 (the “2008 Direction™), the OPA procured from
TransCanada Energy i “Tra?nsé‘anada "} the design, construction and operation of a 900MW
natural gas genera%%gtatlén m\bakvrlle (the “Oakville Generating Station™). On October 7,
- 2010, 1 annou;ncea %hat thiy zﬁvllle Generating Station would not proceed as changes in demand -
and supply hﬁ%‘aﬁ%ﬁe Oakville Generating station no longer necessary.

Dlreetron o 5

e
Theref(%%gurg%am to my authority under subsection 25.32(4) of the Electricity Act, 1998, 1
direct the OPA to proceed with negotiations with TransCanada related to the KWC Project with
a view to:

a) negotiating and executing an implementation agreement which would, among other
things, provide that the OPA indemnify TransCanada pending the completion of a final
contract with respect to certain costs that TransCanada must incur if an in service date of
the [spring of 2014] is to be met;



LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION

b) concluding and executing a deﬁnmve contract with TransCanada by [June 30, 2011},
which will address the reliability needs described above.

In negotiating this contract, it is anticipated that the OPA will have regard to (i) a reasonable
balance of risk and reward for TransCanada, and (ii) the costs reasonably incurred by
TransCanada with respect to the Oakville Generating Station. It is further expected that the
contract provide for an in service date of no later than [spring of 2014].

As with all electnc1ty generation projects procured by the OPA, the KWC GB{o;ect shail be
required to undergo all local, municipal and environmental approvals 6% qnsﬁ}%lt meets or

exceeds regulated standards, including those for air quality, no1se odour and w‘b}atlon%$
For greater clarity, the OPA is not required by this direction to entez%' mt%‘-.;
TransCanada if it is unable to reach agreement with Tr a&%ﬁ‘f@n te

requirements of this direction.

contract with

- “. ‘v ] \"Y
I further direct that the 2008 Direction is hereby revok&d, "“3‘“\\ t’%
%, &

This direction shall be effective and. bmdmg as of the da\(\%:oﬁgo At

1 _
Brad Duguid
Minister of Energy




Crystal Pritchard

. From-;_ Michael Killeavy e
Sent: Thursday, December 23, 2010442 PM e T T ST e T T e
To: veiivs . o ...:Michael Lyle; Susan Kennedy, JoAnne Butler ... . i oo el
Subject: Re: Revised direction ' S
Yes.

Michael Killeavy, LL.B., MBA; P.Eng. v .-
Director, Contract Management”™

Ontario Power Authority

120 Adelaide St. West, Suite 1600

Toronto Ontarlo, M5H 1T1

416-969-6288 {office).

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From Michael Lyle

Sent: Thursday, December 23 2010 04:09 PM

To: Michael Killeavy; Susan Kennedy; JoAnne Butler
Subject: Re: Revised direction

As would our Board.

From: Michael Killeavy'

Sent: Thursday, December 23, 2010 04:07 PM
To: Stsan Kennedy; Michael Lyle; JoAnne Butler
Subject: RE: Revised direction

As we discussed | agree that we'd need the “financial value of the SWGTA Contract” mentioned, otherwise I'd be loath
to include recovery of this in any negotiated contract for a replacement facility. -

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1TT

416-969- 6288

A16-5209788 (CELL)

415-967-1947 (FAX)

From: Susan Kennedy
Sent: December 23, 2010 4:04 PM



To: Michael Lyle; Michae! Killeavy; JoAnne Butler
Subject: FW: Revised direction

Privileged and Confidential {Solicitor and Client Privilege)

This email contains privileged legal advice and should not be forwarded to parties outside of OPA. Please limit internal
circulation. '

Please see attached and below.

From my perspectiive, we can probably live with most of the proposed changes; however, the revision which removes the

referencefinstruction to the OPA to take into account the “financial value of the SWGTA Contract o assess the

appropriate economic value of the KWC Project” seem problematic. Absent a direction to do so, I'm not sure how we
_could justify taking that into account in pricing the Cambridge contract. '

In addition, I'm a bit worried about the removal of the “In light of the foregoing ..." paragraph as it makes it somewhat
more difficult to justify essentially entering into the Cambridge plant agreement in settlement of the Oakville canceliation
(and any business decisions that are informed by the fact that the Cambridge Plant is supposed to be, in part, in
settlement of the Qakville cancellation).

All input greaily appreciated.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Caiwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca)
Sent: December 23, 2010 3:28 PM

To: Susan Kennedy

Subject: Revised direction

Susan,

Attached are clean and black lined versions of the direction that we propose to send up through approvals. The direction
has had policy input. | am reluctant to advance through our approvals processes until | have heard from you that the
changes from the version that you sent to me do not create substantive issues for the OPA. Please let me know if there
are show stoppers. '

Thank you.

Carolyn

Carclyn Caiwell

A/Deputy Director

Ministry of Energy - Legal Services Branch
Ministry of the Attorney General
416.212.5409

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.



Crystal Pritchard

From:
Sent:
To:
Cc:

Subject:

lohn,

Deborah Langelaan

Friday, December 31, 2010 11:53 AM

‘John Mikkelsen (John_mikkelsen@transcanada.com)'

Colin Andersen; JoAnne Butler, Michael Lyle; Kim Marshall; Michael Killeavy; Susan Kennedy;
‘Rocco Sebastiano (rsebastiano@osler.com)’; 'Paul lvaneff (pivanoff@osler.com)’

MPS Fixed Pricing for Conversion Package

Further to our letter of 21 December 2010 to TCE, the OPA requests that TCE obtain fixed pricing from MPS on or before
11 February 2011 for the M501GAC fast start conversion package, which also includes the conversion from combined
cycle to simple cycle (“conversion package”}. For greater certainty, this is not any OPA agreement to proceed with work
on, or commitment to, the conversion package. Furthermore, this request does not imply any OPA agreement to the
background or terms of the proposed letter agreement between MPS and TCE that was sent to us yesterday, and should

not be construed as such.

We request that MPS provides us with an itemized scope of work for the conversion package and that the itemization of '
the fixed pricing be based on this scope of work.

Kind Regards,
Deb






Crystal Pritchard

From: John Mikkelsen [john_mikkelsen@transcanada.com]

Sent: " Friday, December 31, 2010 3:47 PM
To: Deborah Langelaan ‘
Cc: . Colin Andersen; JoAnne Butler; Mlchael Lyle; Kim Marshall, Michael Killeavy; - Susan Kennedy,

rsebastrano@osler com; pivanoff@osler.com; Terry Bennett; John Cashin;_ Terrl Steeves
Janine Watson; Brandon Anderson; Karl Johannson Bill Small; David Lever e i e
Subject: RE: MPS Fixed Pricing for Conversmn Package . s

Dear Deborah,

Thank you for your e-mail this mornlng (re MPS Fixed Pricing for Converslon Package) advrsmg us that the OPA does
not as of thls date agree to deploy the Fast Start GTs .

As you aware, the contract with MPS Canada lnc places TransCanada under tlght tlmelmes and we need fo prowde :
notification today (December 31, 2010) to MPS Canada, Inc. ("MPS") if- we wish to extend the suspensron frorn December
31, 2010 or else we will be deemed to have released MPS from suspension, Release from suspension will cause MPS-to
proceed with the original M501GACs, absent an agreement in principle to proceed with the conversion to the M501GAC . -
Fast Start. Given that the OPA has not agreed to proceed with work on, or commitment to, the conversion package, and
as there is no prospect of a-project that could deploy the original M501GAC machmes ‘we have notified MPS that we are
extending suspensnon for another month to January 31, 201 1

In accordance with your e-mail, we are willing to again request fixed pricing from MPS for the M501GAC fast start
“conversion package and to ask to have it before February-11, 2011, As the provision of this information is at the
discretion of MPS we cannct make any commitments on thelr behalf with respect fo their agreement to provide such.
information. Further, while MPS indicated that they would be able to provide a firm price by February 10, 2011, their ,
position to date has been that they would first require some fairly firm direction regarding the Fast Start. Therefore we
cannot guarantee the delivery of this mformatron by MPS on your deadlme

Before we approach MPS for this firm pricing, we would fike direction from the OPA as to the scope of information you are
seeking in your request for firm pricing. TransCanada suggests that we ask MPS to provide the following breakdown of
costs:
1. Cost of suspension from October 7, 2010 to February 17, 2011 (assumed notice fo release from suspenslon date
— please confirm)
2. Cost of delayed delivery (per budgetary proposal)
3. Cost of additional scope including but not limited to the cost of the increased exhaust and coollng system scope
(defineated by major works) . - .
4. Costofthe conversion of the M501GAC.to M501GAS Fast Start gas turbine

We ask that you indicate whether this breakdown meets the OPA's requirements at your nearest convenience; Please
know that, in the event MPS cannot or will not supply information when and as requested, TransCanada will do our best to
- continue to work with the OPA to arrive at a mutually satisfactory solution.

We note that, since the suspension letter agreement signed today extends the suspension to January 31, 2011, a further
suspension request will have to be made to MPS for the month (or part of the month) of February if TransCanada is not
put in a position to commit to the Fast Start until the firm prlcmg is received.

Finally, we ask you to bear in mind that the cost of terminating under the Cancellation Schedule will increase from 75% to
90%, if Notice of Termination is not received by MPS before January 21, 2011.

We thank your for your efforts to date and lock forward to continue worklng with you on this important project in the New
Year.

Kind regards,



John Mikkelsen, P.Eng. :
Director, Eastern Canada, Power Development
TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower

Toronto, Ontario M5J 2.1

Tel: 416.869.2102

Fax:416.869.2056

Cell:416.559.1664

From: Deborah Langelaan [mailto;Deborah.Langelaan@powerauthority.on. ca]

Sent: Friday, December 31, 2010 11:53 AM

To: John Mikkelsen

Cc: Colin Andersen; JoAnne Butler; Michael Lyle; Kim Marshall; Mlchael Kllleavy, Susan Kennedy; rsebastiano@osler.com;
pivanoff@osler.com

Subject: MPS Fixed Pricing for Conver51on Package

John,

Further to our letter of 21 December 2010 to TCE, the OPA requests that TCE obtain fixed pricing from MPS on or before
11 February 2011 for the M501GAC fast start conversion package, which also includes the conversion from combined
cycle to simple cycle (“conversion package”). For greater certainty, this is not any OPA agreement to proceed with work
on, or commitment to, the conversion package. Furthermore, this request doesnot |mply any.OPA agreement to the -
background or terms of the proposed Ietter agreement between MPS and TCE that was sent to us yesterday, and should
not be construed as such

We request that MPS provides us with an itemized scope of work for the conversion package and that the itemization of
the fixed pricing be based on this scope of work.

Kind Regards,
Deb

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or éxempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), piease notify the sender immediately and delete this e-mail message.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If
you have received this message in error, please notify the sender immediately and delete the original message.

- Thank you.



Crystal Pritchard

From: Susan Kennedy :

Sent: Wednesday, January 05, 2011 4:37 PM

To: ' Michael Lyle; JoAnne Butler; Michael Killeavy

Subject: * FW: Revised direction

Attachments: KWC TransCanada Direction 20 12 201 0 OPA Comments 110105.docx
fyi

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Susan Kennedy

Sent: January 5, 2011 4:34 PM
To: 'Calwell, Carolyn (MET)'
Subject: RE: Revised direction

Carolyn,

| have completed the requisite “whip ‘round®, please see attached (which shows track changes from.the version you sent)
— essentially, de-selecting two suggested changes. I've included explanatory cormment boxes to explain our concems.

Th_\{anks,

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Calwell, Carolyn (MEI) [mailto:Carplyn.Calwell@ontario.ca)
Sent: December 23, 2010 3:28 PM

To: Susan Kennedy

Subject: Revised direction

Susan,

Attached are clean and black lined versions of the direction that we propose to send up through approvais. The direction
- has had policy input 1am reluctant to advance through our approvals processes until | have heard from you that the
changes from the version that yol sent to me do not create substantive issues for the OPA. Please let me know if there

are show stoppers.
Thénk you.

Carolyn .

Carolyn Calwell

A/Deputy Director

Ministry of Energy - Legal Services Branch
Ministry of the Attorney General
416.212.5409

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.






LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL—NOT FOR CIRCULATION

Decefnber =, 2010 - =

- Mr. Colin Anderson-
Chief Executive Officer

. Ontario Power Authority
Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1

Dear Mr. Anderson,

Re: Kitchener—Waterlou-Cambridge Area New Supply

[ write in connection with my authority as the Minister ofb % \ exercise the
statutory power of ministerial direction that I have in respecﬁbf th *@ntal'{.‘:g%"r Authonty (the
“OPA”) under section 25.32 of the Electricity Act, 1928 (the A{’) ""4._

Background

The 2007 proposed Integrated Power Systern"'fl?lan!'?'_forcs'_ ced for an additional gas plant in
Kitchener-Waterloo-Cambridge (the “KWig . Long Term Energy Plan, the
Government identified the continued need o1 ing*hatural gas-fired plant in the—K'WC
Area where demand is growing at more tEiirtwicEthy

The Ministry has detenmne%hat 387 pm. angdimecessary to build a simpie cyclé natural gas-
fired power plant that has a namgpfatgk&?gp:ﬁﬁ of approximately 450MW for deployment in the
KWC Area by [the s]grmg oﬁﬁ(ﬁﬁ] ( er“K’WC Project™).

.;v- '\.

Pursuant to a dlrel'-"il
TransCanada En’é"g%&L i

firiggtation in Oakville {the “Oakville Generating Station™). On October 7,
2018 I annotinced 'fﬁie Oakville Generating Station would not proceed as changes in demand
1pply haves: 'g':é the Qakville Generating station no longer necessary,

e

Procurentér ~:'6§(itchener-Waterloo-Cambridgp Area New Supply




LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION

Direction +

Therefore, pursuant to my authority under subsection 25.32(4) of the Electricity Act, 1998, 1
direct the OPA to proceed with negotiations with TransCanada related to the KWC Project with
a view to:

a) negotiating and executing an implementation agreement which would, among other
things, provide that the OPA indemnify TransCanada pending the completion of a final
contract with respect to certain costs that TransCanada must incur igjan“i' ervice date of
" the [spring of 2014] is to be met;

b) concluding and executing a definitive contract with TransCanadg By‘?{June
which will address the reliability needs described above.

O

WG T A EontTact to
;‘Elrfher expected that the

........................................

of 2013]

contract prov1de for an in service date of no later tham{,

required to undergo all local, municipal atld; enw El approvais to ensure it meets or

As with all electricity generation projects, pro %g OPA, the KWC Project shall be
exceeds regulated standards, mcludmg th%sc. or iir qua , noise, odour and vibration.

For greater clarity, the QP

TransCanada if it is unable

requirements of this dqgctlo
,r\:".'..

I further direct that %e &&\{h‘sc’%:on“ts hereby revoked.
ety

is qg;:; eq ed b thls direction to enter into a contract with
rea,‘%m @'gme gnt with TransCanada on terms that satisfy the

%x'
,v

This dlrecthjg sp\ ‘b eff‘egtlve and binding as of the date hereof.
s )
| = !
]
Brad Dugiids

-Minister of Energy

‘[ Formatted: Font: Italic




Crystal Pritchard .

From: Susan Kennedy

Sent: _ Tuesday, January 18 2011 10 22 AM _

To: -+ Michaél Lyle: T e L TN IETT S

Subject: FW: Ministry of Energy Request ’

Attachments: . KWC TransCanada Dlrectlon 20 12 2010 OPA Comments 110105 (3) docx RE Mmlstry of
‘ Energy Request -

" Mike, See attached _(and below). I'd appreciate your input. “Thanks.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com] -

Sent: January 17, 2011 6:55 PM

To: Susan Kennedy

Cc: Michael Killeavy; Deborah Langelaan; Ivanoff Paul Smlth Elfiot

SubJect' RE Mmlstry of Energy Request

Susan, _
" Regarding your question about disclosing the OPA letter of October 7 to TCE, 1 agree with your assessment that
the October 8 Confidentiality Agreement does not cover this letter. This was quite purposeful. The letter does
state that the OPA would undertake not to disclose the letter without giving prior notice to TCE. Although this
statement may be a bit self-serving, it would be prudent to comply with it even though the OPA is disclosing it
only to the Government of Ontario and TCE probably already does assume that the Govermnent has a copy

I wonder whethel this Ietter would constltute Conﬁdentlal Informatlon under Section 8. l of the Agreement If
so, the OPA may be able to disclose it to the Government under Section 8.1(a) or the OPA’s Representative if
it’s for the purpose of assisting the OPA in complying with its obligations under the Agreement . pethaps a bit
of a stretch as the letter is about cancelling the project and terminating the Agreement

I know that you did not ask us to review the draft Direction, but we’d like to propose a few suggested revisions
if there is still an opportunity to make changes to it. I realize that the operative language in page 2 of the letter
comes from the Minister’s Direction on Goreway, but there was sorhe language in the Minister’s Diréction on
PEC in lieu of the indemnity language under the implementation agreement that would be preferable. -

Also, we’d like to avoid inciuding any specific language in the Direction around costs mcunred by TCE or the
financial value of the SWGTA Contract. We have replaced it with more general language which should provide
" the OPA with the flexibility it needs for assessing the appropriate economic value of the contract for the KWC
Project, but at the same time, avoiding the language in the October 7 letter being incorporated into the Direction
and having it come back fo bite us in any future litigation. . In other words, we have not yet given up the fight
with TCE that the October 7 letter is a “without prejudice” letter, but if this language becomes part of the
Direction we may be stuck with it forever. I realize that there needs to be a balance with the OPA being able to
justify the NRR under the KWC coritract, while at the same time protecting the OPA’s position in the event of

future litigation.

Another addition, is a statement that if the OPA and TCE carmot reach agreement on a contract for the KWC
Project, the OPA can recover its costs under the implementation agreement. This statement also comes out of

the PEC Direction.



Lastly, consider whether to drop the statement about the KWC Project having to undergo all permitting
requirements. The statement is.not true for all OPA procured projects (€.g., YEC and PEC). Furthermore it
would preclude J oAnne s idea of trading some permitting risk for a lower NRR.

We’d be glad to discuss our suggested changes further with you, if you would like. Regards, Rocco

From: Susan Kennedy [mailto:Susan.Kennedy @powerauthority.on.ca]
Sent: Monday, January 17, 2011 4:19 PM

To: Sebastiano, Rocco; Deborah Langelaan; Michael Killeavy

Cc: Ivanoff, Paul ’

Subject: Ministry of Energy Request

Privileged and Cbnfidential {Solicitor and Client Privilege)

This email contains privileged legal advice and should not be forwarded to part:es outside of OPA. Please
limit internal circulation.

In furtherance of getting a directive in connection with the SWGTA/Cambridge matter, we have been asked by
ME! Legal to provide them with a copy of the October 7" letter from the OPA to TCE. Specifically, MEI legal wants
to see the language re “...the OPA acknowledges that you are entitled fo your reasonable damages from the )
OPA, including the anthIpated financial value of the Contract.” (see attached re current draft ~ Ministry would like
to go W|thout the two sectlon that are flagged by comment boxes”)

MEI legal wants the Ietter in furtherance of getting approval 1o lnclude the Ianguage re "antlclpated fi nancnal value
of the Contract” into the directive.

On my read, the October 7 letter is not subject [retroactively or otherwise] to the “as of” October 8 Confidentiality
Agreement, so the only obligation on the OFA regarding the October 7 letter is contained in the final sentence of
the letter itself which requires us to give TCE prior notice before we disclose letter to ME] {my guess is that TCE
likely assumes Government already has an actual copy of the letter — certainly, folks at the Government knew
what it said given their involvement in the negotiation thereof).

Please let me know if I've missed anything.
Thanks,

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T. 416-968-6054

F:. 416-969-6383

E: susan.kennedy@powerauthority.on.ca

This e-mall message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidentiat and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. 1f
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e-
mail message,

This e-mail message is privileged, confidentia) and subject to



copyright. Any unauihoﬁzed'use or disclosure is prohibited.

* Le centenu du présent courriel est privilégié, confidentief et
soumis & des droits d'auteur. il est interdit de I'utiliser ou
de le divutguer sans autorisation. -







" LEGAL ADVICE —~ PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION' .~ =+

January l,"’ZOl 1 Beeember-i,—ZG-l-Q

Mr. Colin Andefsmeﬂ . : S oo
Chief Executive Officer ) '
Ontario Power Auﬂ'iority
Suite 1600

120 Adelaide Street West
Toronte, ON M5H IT1

Dear Mr. Andersenes,

Re: Kitchener-Waterloo-C ambfidge Area New Supply

I write in connection with my ‘authority as tlie Minister of Energffiin o@g exercise the
statutory power of ministerial direction that I have in resp Ho Power Authority (the

Backpround

The-2007 proposed Integrated Power System Pfan f&'? heed for an addltlonal gas plant in
Kltchener-WaterIoo-Cambndge (the “KWiE;, ér %'In »ﬁr Long Term Energy Plan, the
Government identified the continued need f‘éria pe n§"natural gas-fired plant in the—KWC
Area where demand is growing at more \t‘zlanitwmé.‘th prdvmclal rate.

The Mlmstry has detenmned(g‘that :@é?prgé'é anameeessary to build a simple cycle natural gas-
fired power plant that has a nam&p t pac i of approximately 450MW for deployment in the
KWC Area by [the iepaqng ofS0T; ( ‘,I@WC Project™).

e

Pursuant to a dlre%f‘%n daf st 18, 2008 (the “2008 Direction™), the OPA procured from
TransCanada Ench I}\BE.-,(“T fansCanada™) the design, construction and operation of a 900MW
natural,,gas §%%statron in Qakville (the “Oakville Generating Station™). On October 7,
201851 annodncedcﬁa.g;&e Oalkville Generating Station would not proceed as changes in demand
and Supply hav de the Oakville Generating sStat:on no longer necessary.

Procurementgefﬁ\l{ltchener—Waterloo Cambndge Area New Supply

I:,_ rﬁ A conciug
:.é""n dex U isad =
S EarAe
24 A eIRDCES *ﬁﬁi’ SSIONSEWIH




LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL —~ NOT FOR CIRCULATION

Direction

Therefore, pursuant to my authority under subsection 25.32(4) of the Electricity Act, 1998, 1

direct the OPA to proceed with negotiations with TransCanada related to the KWC Project with
a view to:

a) negotiating and exccuting an implementation agreement which may.weuld; among other
things, require previde—that the OPA provide indemmnifi TransCanada with certain
interim financial guarantees or recoverable assistance pending thef‘onfi%bn of a final
contract with respect to certain costs that TransCanada must 1nc'h;<:f01 vork on the

roject during the course of the negotiations. but before the contract 1s~e'<ecm_m*~ if an
in—service date of the [spring of 2014] is to be met; and "\’*'-:3 \'E*;»:;_‘

b) concluding and executing a definitive contract with TransCanada Qy [\gme 30,2011},
which will address the reliability needs described a """"1"“‘*

In negoﬁating this contract, it is anticipated that thexQPA wn‘ﬂé-z_l;lai'e%egla‘?a to (i) a reasonable

balance of risk and reward for TransCanada, and (ii) ce&'g costs ﬁ-é.daﬁages associated with the .
mutual termination of the coniract for the Oakvil lenGeritrating Station the-eosts—reasonably |

gw‘ ject. 1t is further expected that the con aq%gov@g Of an in_service date of no later than

(spring of 2014]. . jé’"-‘* i

1As with all electricity gene r?a_t_:_qmr_r_p e}ﬁgrocﬁred by the OPA,

required to undergo afl local ’-muﬁmjal a{lﬂ"enwronmental approvals to ensure it meets or
exceeds regulated stan,dards; 'l'nclung}hose for air quality, noise, odour and vibration.]

tie our hands if ff"é'}t iﬂ*?he Direction. Furthermore, this statement is not technically correct

for all electiicith.g era%’?in rojects procured by the OPA {e.g., lesal exemptions granted

Yﬁié and\i?EC !.E

For ter cla{\'ﬁ&" the OPA is not required by this direction to enter into a contract with
TransC da..Lf it is unable to reach agreement with TransCanada on terms that satisfy the
requirements of this direction._In such event. it is understood that the OPA may seek to recover

its costs. if any. relating to the implementation agreement by using its statutory authority for cost
TreCovery.

I further direct that the 2008 Direction is hereby revoked.

:{ Formatted: Font: Bold
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LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL— NOT FOR CIRCULATION

This direction shall be effective and binding as of the date hereof,

Brad Duguid
Minister of Energy







Crystal Pritehard

From:, . .~ SusanKennedy .

Sent: - e Tuesday, January18 2011 9 17 AM

To:" ¢ = nuoeren o 'Sebdstiano, Rocco!

Cc: Michae] Killeavy; Deborah Langeiaan 'Ivanoff Paul‘ ‘Smlth Elhot'

Srlbject: RE: Mmrstry of Energy Request .

R S S

Thariks 6 this? | like the changes but will need to check with Mike- Lyle to see if he concurs. | thmk the change to the “In |
negotiating this contract, ...” paragraph will- make the Ministry- happier than the existing.language.- : AT

The paragraph

“As with all electricity generation projects procured by the OPA, the KWC Project shall be requlred 1o undergo
all local, mumolpal and environmental approvals to énsure it méets or exceeds regulated standards mcludmg
" those for air quality, noise, odour and vibration.” :

was added o the Directive by the Ministry, so | don't believe removing that paragraph is a.non-starler.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com}
-Sent; January 17, 2011 6:55 PM

To: Susan Kennedy

Cc: Michael Killeavy; Deborah Langelaan; Ivanoff Paul Smith, Efliot
Sub]ect. RE Mmrstry of Energy Request '

Sus_an,

Regarding your question about disclosing the OPA letter of October 7 to TCE, I agree with your assessment that
the October § Confidentiality Agreément does not cover this letter. This was quite purposeful. The letter does
state that the OPA would undertake not to disclose the letter without giving prior notice to TCE. Although this
statement may be a bit self-serving, it would be prudent to comply with it even though the OPA is disclosing it
only to the Government of Ontario and TCB probably already does assume that the Govemment has a copy.

i wonder whether this letter would consntute Conﬁde11t1al Informatlon under Section 8.1 of the Agreement. If
so0, the OPA may be able to disclose it to the Government under Section 8.1(a) or the OPA’s Représentative if
it’s for the purpose of assisting the OPA in complying with its obligations under the Agreement.... perhaps a bit
of a stretch as the letter is about cancefling the project and terminating the Agreement.

I know that you did not ask us to review the draft Direction, but we’d like to propose a few suggested revisions
if there is still an opportunity to make changes to it. I realize that the operative language in page 2 of the letter
comes from the Minister’s Direction on Goreway, but there was some language in the Minister’s Direction on
PEC in lieu of the 1ndemn1ty language under the implementation agreement that would be preferable

Also, we’d like to avoid including any specific language in the Direction around costs incurred by TCE or the
financial value of the SWGTA Contract. We have replaced it with more general language which should provide
the OPA with the flexibility it needs for assessing the appropriate economic value of the contract for the KWC
Project, but at the same time, avoiding the language in the October 7 letter being incorporated into the Direction
and having it come back to bite us in any futire litigation. In other words, we have not yet given up the fight
with TCE that the October 7 letter is a “without prejudice” letter, but if this language becomes part of the
Direction we may be stuck with it forever. I realize that there needs to be a balance with the OPA: being able to

1



justify the NRR under the KWC contract, while at the same time protecting the OPA’s position in the event of
future litigation.

Another addition, is a statement that if the OPA and TCE cannot reach agreement on a contract for the KWC
Project, the OPA cai recover its costs under the 1mplementat1on agreement This statement also comes out of
the PEC Direction.

Lastly, consider whether to drop the statement about the KWC Proj ect having to undergo all permitting
requirements. The statement is not true for all OPA procured projects (e.g., YEC and PEC) Furthermore, it
would preclude JoAnne’s idea of trading some permitting risk for a lower NRR. . S

We’d be glad to discuss our suggested changes further with you, if you would like. Regards, Rocco -

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca]
Sent: Monday, January 17, 2011 4:19 PM

To: Sebastiano, Rocco; Deborah Langelaan; Michael Killeavy

Cc: Ivanoff, Paul :

Subject: Ministry of Energy Request -

Privileged and Confidential (Solicitor and Client Privileqe)

This email contains privileged legal advice and should not be forwarded to parties outside of OFPA. Flease
limit internal circulation. o

In furtherance of getting a directive in connection with the SWGTA/Cambridge matter, we have been asked by

- MEI Legal to provide them with a copy of the October 7™ letter from the OPA to TCE. Specifically, MEI legal wants
to see the language re “...the OPA acknowledges that you are entitled to your reasonable damages from the
OPA, including the anticipated financial value of the Contract.” (see attached re current draft — Ministry wouid like
to go without the two section that are flagged by "comment boxes").

MEI legal wants the letter in furtherance of getting approval fo include the language re “anticipated financial value
of the Contract’ into the directive.

On my read, the October 7 letter is not subject [retroactively or otherwise] to the “as of” October 8 Confidentiality
Agreement, so the only obligation on the OPA regarding the October 7 letter is contained in the final sentence of
the letter itself which requires us to give TCE prior notice before we disclose letter to MEI (my guess is that TCE
likely assumes Government already has an actual copy of the letter ~ certainly, folks at the Government knew
what it said given their involvement in the negotiation thereof).

Please iet me know if {'ve missed anything.
Thanks,

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T. 416-969-6054

F: 416-969-6383

E: susan.kennedy@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s}, any dissemination, distribution or copying of this e-mall message or any files transmitted with it is strictly prohibited. If

2



you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e~
mail message.

ek e ¥ k¥

This e-mail message is privileged, confidential and subjéct to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilegie, confidentiel et
soumis 2 des droits d'auteur. Il est interdit de l'utiliser ou
de le divtlguer sans autorisation.
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Crystal Pritchard

" From: Susan Kennedy.
Sent:- Tuesday, January 18, 201 1 12:37 PM
To: Murray Campbell
Cc: Michael Lyie; Michael Killeavy

Subject: _ Search needed

Privileged and Confidential (Solicifor and Client Privilégel

This email contains privileged Iegal advice and should not be forwarded to parties outside of OPA, Please limit internal
circulation.

Murray,

"~ Can I trouble you to do a Hansard search to see what Minister Duguid has said in the House regardlng Southwest GTA?
Specifically, Mike Lyle has a recollection that the Minister is on record as having said something along the lines that costs
associated with Southwest GTA would be recovered by TCE through a different/replacement/other facility.

This is needed in connection with trying to finalize a directive on the subject. The directive is needed urgently, so would it
be possible.to have search done/completed by mid-day tomorrow? Let me know re timing and if you need any more .
details.

Many thanks,

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T. 416-969-6054

F: 416-965-6383

E: susan.kennedy@powerauthority.on.ca






Crystal Pritchard

-From: Susan Kennedy _ i , . :
Sent: Thursday, January 20, 2011 3:49 PM R T i
To: Michael Lyle . . o
Subject: FW: Directive - Status Update? o 7 o |

See below. Do you have a feel re the can we show draft directive to TCE questléh J%‘My
instinct is no or, possibly, NO! but you ‘ve likely got a better Feel for sen51t1v1t1es on -

such a thing.

Susan H. Kennedy .
Director, Corporate/Commercial Law Group

————— Original Message-----
From: Susan Kennedy

Sent: January 20, 2011 3:48 PM ' |
To: Michael Killeavy : i
Subject: RE: Directive - Status Update?

I doubt we will have a directive this week. I'm still playing with language to deal with the
fact that the Ministry doesn't want to talk about costs and once I get something (which is
proving less easy than I had hoped). Once I get something, I'm g01ng to need internal [OPA]
buy in before sending it to the Ministry.

I don't think the OPA can show a draft directive to a third party (at the end of the day the
directives come from/belong to MEI). In any event, s decision to do so is way above my pay
grade (and would probably have to be cleared with MEI regardless).

I don't think MEI would relish input from a potential contract counterparty but I really
don't know for sure,

Susan H. Kennedy
Director, Corporate/Commercial Law Group

----- Original Message-----

From: Michael Killeavy

Sent:; January 20, 2011 3:43 PM

To: Susan Kennedy

Subject: Directive - Status Update?

Susan,
How are we doing on the directive?

_ TCE is requesting that some sort of indemnification be built into the Implementation
Agreement to cover the gas turbine agreement costs. Can we do this if we consider it to be

part of their development costs? '

TCE also wants to see a copy of the draft directive. Do we ever do this?

I am in the TCE meeting now.

Michael



Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, MS5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca




Crystal Pritchard

From:. Susan Kennedy

Sent: : Thursday, January 20, 2011 4:41 PM )
To: Michael Killeavy, Michael Lyle; JoAnne Butler; Deborah Langelaan -
Subject: Revised draft KWC directive

Attachments: KWC TransCanada Direction 20 12 2010 - OPA Comments_110120. docx

I've been going back and forth with the Mmlstry on a draft MEI] directive. Latest from Ministry Legal is that MO is not
amenable [at all] to the following paragraph(s):

“In negotiating this contract, it is anticipated that the OPA will have regard to (i) a reasonable balancing of risk
and reward for TCE, and (ii) the costs reasonably incurred by TCE with respect to the Qakville Generating
Station and the financial value of the SWGTA Contract to assess the appropriate economic value of the KWC
Project. It is further expected that the contract provide for an in service date of no later than [spring of 2014].”

or

“In light of the foregoing, the Ministry of Energy has concluded that it is prudent to negotiate a contract with
TransCanada for the KWC Project in lieu of the Qakville Generatmg Station. The Ministry of Energy has had
discussions with TransCanada regarding such a project.”

It was articulated as “nothing about costs”.

In light of this, {'ve changed the language somewhat to hopefully give us the latitude we need to factor in SWGTA
termination costs in the KWC negotiations. Please see attached draft.






LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION = -

January m, 2011_

Mr. Colin Andersen
Chief Executive Officer
Ontario Power Authonty
Suite 1600

120 Adelaide Street West
Toronto, ON MSH 1T1

Dear Mr. Andersen, e

Re: Kitchengr-Waterloo-Cambridgé Area New Supply. ,3,--\

R
h
I write in connection with my authority &s the Miniter %@ew in oi"':"derkm exercise the
statutory power of ministerial direction that I have in respeQ\{ the' taq\{o% Authority (the’
“OPA”) under section 25.32 of the Electricity Act, 19 8 (the Ag t”)

Background

The 2007 proposed Integrated Power System Pfan fé“w%
Kitchener-Waterloo-Cambridge (the “KWif; -
Government identified the continued need fo?tt
where demand is growing at more than twWi

ed for an additional gas plant in
'y %‘{r Long Term Energy Plan, the
eak‘x'ﬁ% al gas-fired plant in theKWC Area

‘%ﬁg al rate.

The Mmlstry has detennmed,,: at i qg’pru Ent andbnecessary to build a sunple cycle natural gas-
fired power plant that has a n epfhte.\&“apac?% of approximately 450MW for deployment in the
KWC Area by [the SRQng ofﬁbf&] .( “J§§NC Project™.

Pursuant to a directidn.da \%ﬁ IS

TransCanada Ener, 0%&(‘1‘ N anada”) the design, construction and operation of a 900MW,

_natural gas gene;éﬁln ;ﬁb in Oakvxlle (the “Oakville Generating Station™). On October 7,
}vﬂle Generatmg Statlon would not proceed as changes in demand

-='1éhener-Waterloo—CambndEe Area New Supply

In light o@orsgﬂing, the Ministry of Energy has concluded that it is prudent to negotiate a

contract with TransCanada for the KWC Project in lieu of the Qakville Generating Station. The
Ministry of Energy has had discussions with TransCanada regarding such a project.




LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION

Direction

Therefore, pursuant to my authority under subsection 25.32(4) of the Electricity Act, 1998, 1
direct the OPA to proceed with negotiations with TransCanada related to the KWC Project with
a view to:

a) negotiating and executing an implementation agreement which may, among other things,
require that the OPA provide TransCanada with certain interim financial guarantees or
recoverable assistance pending the completion of a final contract »{"-‘th Tesprect to certain
costs that TransCanada must incur for work on the project durmg,-t;h course of the
negotiations, but before the contract is executed, if an in-service dat;%if th‘%[s;_:&l;mg of
2014] is to be met; and Y

b) concluding and executing a definitive contract with Transc%ada vy une 30, 2011],
which will address the reliability needs described abafé'* " g

.

In negotiating this contract, it is anticipated that the OPA ll hav régard to a reasonable
balance of risk and reward for TransCanada, in the céptext of the ,:51 tual termination of the
contract for the Oakville Generating Station, in asses ig appropfiate economic value of the
contract for the KWC Project. 1t is further expectﬁ% agntract provide for an in service
date of no later than [spring of 2014].

fed by this direction to enter into a contract with
TransCanada if it {§unabl re %agreement with TransCanada on terms that satisfy the
requirements of this ﬁ "ctlcm ssuch “event, it is understood that the OPA may seek to recover
its costs, if any, rel % the wlementatlon agreement by using its statutory autherity for cost-
recovery. s\\ _% ‘}_

I ﬁ.u‘lh‘ er. dlréﬁ)?hat\the,g(}% Direction is hereby revoked.

For greater clarity, the OP,

Th:s dlrectlon‘shalk,be effective and binding as of the date hereof.

Brad Duguid
Minister of Energy




Crystal Pritchard = .

From: : Susan Kennedy

Sent: Friday, January 21, 2011 5:39 AM
To: Michael Lyle :

Subject: Re: Revised draft KWC directive

That was an Oslers suggestion. Haven't floated it yet; however, | think the Ianguage is highly desirable if we are going
with the later language to establish what the relevant context is. _ -

From: Michael Lyle

Sent: Thursday, January 20, 2011 07:01 PM
To: Susan Kennedy - '

Subject: RE: Revised draft KWC directive -

I arh a bit confused. Attached draft has the “in lieu of OGS" paragraph. Are they ok with this?

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Cntario Power Authority

120 Adelaide Street West, Suile 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confi dennal
andtor exampt from disclosure under applicable law, If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in eror, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message )

From: Susan Kennedy

Sent: January 20, 2011 4:41 PM
To: Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan

Subject: Revised draft KWC directive

I've been going back and forth with the Ministry on a draft MEI directive. Latest from Ministry Legal is that MO is not
amenable [at all] to the following paragraph(s): .

“In negotiating this contract, it is anticipated that the OPA will have regard to (i) a reasonable balancing of risk
and reward for TCE, and (ii) the costs reasonably incurred by TCE with respect to the Oakviile Generating
Station and the financial value of the SWGTA Contract to assess the appropriate economic value of the KWC
Project. It is further expected that the contract provide for an in service date of no later than [spring of 2014].”

or

“In light of the foregoing, the Ministry of Energy has concluded that it is prudent to negotiate a contract with
TransCanada for the KWC Project in lieu of the Oakville Generating Station. The Ministry of Energy has had
discussions with TransCanada regarding such a project.”

It was articulated as “nothing about costs”.



In light of this, I've changed the language somewhat to hopefully give us the latitude we need to factor in SWGTA
termination costs in the KWC negotiations. Please see attached draft.



Crystal Pritchard .

From:. Susan Kennedy -
Sent:. -+ . Friday; January 21, 2011 8:52 AM
To: o Deborah Langeiaan
Cc: Michael Killeavy; Michael Lyle
- Subject: RE: K-W Directive ..

My response to Michael Killeavy:

"I doubt we will have a directive this week. TI'm still playlng with 1anguage to déal with -
the fact that the Ministry doesn't want to talk about costs and once I get 'Something (whlch
is proving less easy than I had hoped). Once I get something, I'm going to need 1nternal
[OPA] buy in before sending it to the Ministry.

I don't think the OPA can show a draft directive to a third party (at the end of the day the
directives come from/belong to MEI). In any event, a decision to do so is way above’ my- pay
grade (and would probably have to be cleared with MEI regardless).

I don't think MEI would relish input from a potential contract counterparty but I really
don't know for sure.

I will also tell you quite frankly that it is not dissimilar to us asking them for approval
rights on their board resolutions, which I am highly confident they will find cheeky.

We absolutely could not provide it without the consent of Mike Lyle (possibly Colin) and, for
sure, the Ministry.

Susan H..Kennedy
Director, Corporate/Commercial Law Group

----- Original Message-----
From: Deborah Langelaan

Sent: January 21, 2011 3:47 AM
To: Susan Kennedy

Subject: FW: K-W Directive ....

Susan;

Before I advise TCE that we-cannot share a copy of the draft Directive would you mind
providing me with a reason why? I understand the confidential nature of the document but
they will probably press me for an explanation. ’

Thanks,
Deb

Deborah Langelaan | Manager, Natural Gas Projects|OPA | Suite 1600 - 120 Adelaide St. W, |

Toronto, ON MSH 1T1 |
T: 416.969.6052 | F: 416.967.1947| deborah.langelaan@powerauthority.on.ca |

----- Original Message-----
From: Michael Killeavy

Sent: January 20, 2011 3:04 PM
To: Deborah Langelaan

Cc: Susan Kennedy

Subject: K-W Directive ...



Deb,

Could you please let TCE know that we cannot share a copy of the draft directive with TCE.

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority X

120 Adelalde St. West, Suite 1609
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca




Crystal Pritchard

From: S T Deborah Langelaan

sent:- .. . ... . - Friday, January21, 2011 929AM
To: Susan Kennedy

Cc: Michael Killeavy; Michael Lyle
Subject: RE: K-W Directive ....

Susan;

As expected TCE was not happy with our response They asked if there would ‘be some
opportunity for them to review the larglage in the Directive before it 1s Formally issued to
the OPA. T advised TCE I would run it up the chain of command.

Deb
Deborah Langelaan | Manager, Natural Gas Projects|OPA | Suite 1600 - 120 Adelaide St. W. |

Toronto, ON M5H 1T1 |
T: 416.969.6052 | F: 416.967.1947| deborah.langelaan@powerauthority.on.ca |

————— Original Message-----

From: Susan Kennedy

Sent: January 21, 2011 8:52 AM

To: Deborah Langelaan )

Cc: Michael Killeavy; Michael Lyle
Subject: RE: K-W Directive ....

My response to Michael Killeavy:

"I doubt we will have a directive this week. I'm still playing with language to deal with-
the fact that the Ministry doesn't want to talk about costs and once I get something (which
is proving less easy than I had hoped). Once I get something, I'm going to need 1nternal
[oPA] buy in before sending it to the Ministry.

I don't think the OPA can show a draft directive to a third party (at the end of the day the.
directives come from/belong to MEI). 1In any event, a decision to do so is > way above my pay
grade (and would probably have to be cleared wlth MEI regardless}.

I don't think MEI would relish input from a potential contract counterparty but I really
don't know for sure.”

I will also tell you quite frankly that it is not dissimilar to us asking them for approval
rights on their board résolutions, which I am highly confident they will find cheeky.

We absolutely could not provide it without the consent of Mike Lyle (possibly Colin) and, for
sure, the Ministry.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

----- Original Message-----
Frow: Deborah Langelaan

Sent: January 21, 2011 8:47 AM
To: Susan Kennedy

Subject: FW: K-W Directive ....



Susan;

Before I advise TCE that we cannot share a copy of the draft Directive would you mind
providing me with a reason why? I understand the confidential nature of the document but
they will probably press me for an explanation.

Thanks,
Deb

Deborah Langelaan | Manager, Natural Gas Projects|OPA |
Suite 1600 - 120 Adelaide St. W. | Toronto, ON M5H 1T1 |
T: 416.969.6052 | F: 416.967.1947| deborah.langelaan@powerauthority.on.ca |

----- Original Message-----
From: Michael Killeavy

Sent: January 20, 2611 8:84 PM
To: Deborah Langelaan

Cc: Susan Kennedy

Subject: K-W Directive ....

Deb,

Could you please let TCE know that we cannot share a copy of the draft directive with TCE.

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

126 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H.1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@@powerauthority.on.ca




Crystal Pritchard

From:. .. . Michael Killeavy

Sent: S Briday, January 21, 2011 355 PM S '
To: © v - Gusan Kennedy; Michael Lyle JoAnne Butler Deborah Langelaan
Cc: - : . -~ .- -/'RSebastiano@osler.com". .. C e

Subject: . - Re:Revised draft KWC d:rectlve

Thank you.

Michael Killeavy, LL.B., MBA; P.Eng.
.Director, Contract Management .
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 {cell)
Michael.killeavy@powerauthority.on.ca

From: Susan Kennedy .

Sent: Friday, January 21, 2011 03:50 PM

To: Susan Kennedy; Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan
Cc: 'RSebastiano@osier.com' <RSebastiano@osler.com:>

Subject: RE: Revised draft KWC directive

Further to the below, I've had a request from MEI {o get them something as soon as possible. 1've followed up and said
“today if | can” and “Monday at the latest”. With a view to meeting that timeline, | am putting out a call for '
comments/inpuis/suggestions.

incaseitis Helpful, I've attached a blackiine which compares the version | circulated per the below email to the version
MEI sent over (i.e, the version we've been editing from).

As some additional colour, 1 note that [ have been told that the MO does not even want the foliowing language in the
directive, “In negotiating this contract, it is anticipated that the OPA will have regard to a reasonable balance of risk and
reward for TransCanada ..." When | was drafting | wasn't feeling creative enough to do without this but if someone can
figure out a way to eliminate it (while still giving us appropriate negotiating parameters), I'd welcome the suggestion.

In order to meet the Monday deadline (| expect if | don’t get it to them by noon, there will be some panic), I'd apprec:ate
receiving comments by 10AM on Monday. .

Many thanks,

- Susan H. Kennedy
Director, Corporate/Commercial Law Group-

From: Susan Kennedy

Sent: January 20, 2011 4:41 PM

To: Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan
Subject: Revised draft KWC directive



I've been going back and forth with the Ministry on a draft MEI directive. Latest from Mimstry Legal is that MO is not
amenable [at all} to the following paragraph(s):

“In negotiating this contract, it is anticipated that the OPA will have regard to (i) a reasonable balancing of risk
and reward for TCE, and (ii) the costs reasonably incurred by TCE with respect to the Oakville Generating
Station and-the financial value of the SWGTA Contract to assess the appropriate economic value of the KWC
Project. It is further expected that the contract provide for an in service date of no later than [spring of 2014].”

or

“In light of the foregoing, the Ministry of Energy has concluded that it is prudent to negotiate a contract with
TransCanada for the KWC Project in lieu of the Oakvﬂle Generating Station. The Ministry of Energy has had
discussions with TransCanada regarding such a project.’

It was articulated as “nothing about costs”.

In light of this, I've changed the language somewhat to Hopefully give us the latitude we need to factor in SWGTA
termination costs in the KWC negotiations. Please see attached draft. '



Cry_sf_al Pfi{chard .

From: Susan Kennedy

Sent: _ Friday, January 21, 2011 4:57 PM

To: - Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan
Cc: ‘RSebastiano@osler.com’ ‘

Subject:” . - . - - .RE: Revised draft KWC. directive .

Attachments: Blackline.docx e

This time with attachment - apologies.

Susan H. Kennedy ~
Director, Corporate/Commercial Law Group

From: Susan Kennedy

Sent: January 21, 2011 3:51 PM

To: Susan Kennedy; Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan
. Cc: 'RSebastiano@osler.com’

Subject: RE: Revised draft KWC directive

Further to the below, I've had a request from MEI to get them something as socon as possible. I've followed up and said
“today if 1 can” and “Monday at the'latest”. With a view to meeting that timeline, ] am putting out a call for
commentsfinputs/suggestions.

In case it is helpful, I've attached a blackline which compares the version | circulated per the below emall to the version
ME{ sent over (i.e. the version we've been editing from}.

As some additional colour, | note that | have been told that the MO does not even want the following language in the
directive, “In negotiating this contract, it is anticipated that the OPA will have regard to a reasonable balance of risk and
reward for TransCanada ..." When | was drafting | wasn't feeling creative enough to do without this but if somecne can
figure out a way to eliminate it (while still giving us appropriate negotiating parameters), I'd welcome the suggestion.

in order to meet the Monday deadline (| expect if [ don’t get it fo them by noon, there will be some panlc) I'd appreciate
receiving comments by 10AM on Monday.

Many thanks,

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Susan Kennedy
Sent: January 20, 2011 4:41 PM:
To: Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan

Subject: Revised draft KWC directive

I've been going back and forth with the Ministry'on a draft MEI directive. Latest from Ministry Legal is that MO is not
amenable [at all] to the following paragraph(s):

“In negotiating this contract, it is anticipated that the OPA will have regard to (i) a reasonable balancing of risk
and reward for TCE, and (ii) the costs reasonably incurred by TCE with respect to the Oakville Generating
Station and the financial value of the SWGTA Contract to assess the appropriate economic value of the KWC
Project. It is further expected that the contract provide for an in service date of no later than [spring of 2014].”

or



“In light of the foregoing, the Ministry of Energy has concluded that it is prudent to negotiate a contract with
TransCanada for the KWC Project in lieu of the Oakvﬂle Generating Station. The Ministry of Energy has had
discussions with TransCanada regarding such a project.’

It was articulated as “nothing about costs”.

In light of this, I've changed the Ianguage somewhat to hopefully give us the latitude we need to factor in SWGTA
termination costs in the KWC negotiations. Please see attached draft.



" The Ministry has determined ¢hal
.fired power plant mﬁfﬁs‘@e&%

LEGAL ADVICE— PRIVILEGED AND CON.FID.ENTIAL—- NOT FOR CIRCULATION-
Deeem-ber-.%g—]—g- X £ ] T ] e
January m. 2011

Mr. Colin AnderserAndersen
Chief Executive Officer
Ontario Power Authority
Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1

Dear Mr. AndersonAndersen, _ %.

Re: Kitchener-Waterloo-Cambridge Art.za New Supply P @Yﬂ%\%% ..‘%sg:-

I write in connection with my ‘authority as the Ministerq:%i ., Ener%&ﬁﬁ'ﬁ'ggdcr to exercise the
statutory power of ministerial direction that I have in“?c_‘..s ect of the On%rio Power Authority (the
“OPA®) under section 25,32 of the Electricity ct, 1998 Ui “Acth R

WAL
Background % CF .
a;:%' astthe need for an additional gas plant in
;i ;%S"-Hn our Long Term Energy Plan, the
r ‘ﬁpcaking natural gas-fired plant in the
J at Thore than twice the provincial rate.

The 2007 proposed Integrated Power Syste
Kitchener-Waterloo-Cambridge (the “K3W:
Government identified the continued’
KW CtheKWC Area where deman i

b

-

it I{f‘f‘l’iq%ht and hecessary to build a simple cycle natural gas-
%ﬁ“acity of approximately 450MW for deployment in the

KWC Area by [the spring

a\‘b%y & “KWC Project”),

Pursuant to a di;g%‘ﬁ‘én\ dated Alfust 18, 2008 (the “2008 Direction”), the OPA procured from

" TransCanada Energy '[t%&-\\(%%r’ansCanada”) the design, construction and operation of a 500MW

natural, pas $eH tj?l\p;stat bn in Oakville (the “Oakville Generating Station™). On October 7,
] t the Oakville Generating Station would not proceed as changes in demand
; gde the Qakville Generating stationStation no longer necessary.

itchener-Waterloo-Cambridee Area New Suppl

In light of the foregoing, the Ministry of Energy has coneluded that it is prudent to negotiate a
contract with TransCanada for the KWC Project in lieu of the Qakville Generating Station. The
Ministry of Energy has had discussions with TransCanada regarding such a project.




LEGAL ADVICE— PRIVILEGED AND CONFIDENTIAL— NOT FOR CIRCULATION

Direction . Formal:l:ed Keep with next, Keep lines
‘ together

Therefore, pursuant to my authority. under subsection 25.32(4) of the Electricity Act, 1998, I+~ { Formatted: Keep with next
direct the OPA to proceed with negouatlons with TransCanada related to the KWC Project with
-a view to:

a) negotiating and executing an implementation agreement which weuldmay, among other Formatted: Indent: Left: 0.29", Hanging: o.z"]-
- things, previde-require that the OPA indemnifyprovide TransCanada with certain interim
financial_guarantees or recoverable assistance pending the completi%‘ n GE?%FM] contract
with respect to certain costs that TransCanada must incur for € Hroject durin,
the course of the negotiations. but before the contract is executed. ) a}i? selﬂr\‘r%{@gdate of
the [spring of 2014] is to be met; and 3&&

b) concluding and executing a definitive contract with TransC ada f?y : une 30, 2011),
which will address the reliability needs described al :

In negotiating this contract, it is anticipated that the\OP:gi.q\i- 1ave rg;\?i to Gt-]—a reasonable
balance of risk and reward for TransCanada, n the &
FransConada—withrespeet-tocontext of the mutual tem:m;"—uon of \ﬁzé contract for the Oakvﬂle
Generatmg Stations. in assessing the appr oun;fte e&onom%c Viilue of the contract for the KWC
Project. It is further expected that the conirag %’i‘qwd%%fgﬂ%«an; in serv1ce date of no later than
[spring of 2014].

8E eds,;:g Zf_t_e*ﬁws:can i3 f STuding thoSe fov AEaualis ,'noxseg_giioﬁf‘iadgg?ﬁaﬁ’ﬁ%L ..........
For greater clarity,-??'?_ i n‘ required by this direction to enter into a contract with
TransCanada if it isugabl& k(c.zat;)ﬁ “agreement with TransCanada on terms that satisfy the

-:a,
requirements of thj idlreag,on. Qg such event, it is understood that the OPA may seek to recover

its costs, if any re]atm 10 tﬁa implementation agreement by using its statutory authority for cost
T

recovery. Qﬁ <'-:-., %ﬁ RS

‘\-'\-u-k- 4\

I fut;tgxer dlreELthat ihe 2008 Direction is hereby revoked.

i

“9 R
This dit ctlon shall be effective and bmdmg as of the date hereof,

Aar

-1 Formatted: Font: Bold

3
Brad Duguid
Minister of Energy



Crystal Pritchard

From: Sebastiano, Rocco [RSebast:ano@osler com] ‘

Sent: Friday, January 21, 2011 5:27 PM "~~~ oL _
To: Susan Kennedy; Mlchael Kl[!eavy, Michael Lyle; JoAnne Butler Deborah Langelaan
Cc: ~_ Smith, Eliot

Subject: © ¢ 7" RE: Revised draftKWC'diréctive

Susan, I'll give this some thought over the weekend, but at first blush, there isn’t any. easy way to delete that
key sentence and replace it with something which gives the OPA the necessary negotiating parameters...

From: Susan Kennedy [mailto:Susan.Kenned
Sent: Friday, January 21, 2011 4:57 PM

To: Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan
Cc:. Sebastiano, Rocco

Subject: RE: Revised draft KWC directive

This time With;at’techme_n't—apdfeg'ié.’s.' -

Susan H. Kennedy
Director, Corporate/Commercial Law Group

This e-mail message and any fi 1es transmitted with it are Intended only for the named reaplent(s) above and may contaln
information that is privileged, confidential and/or exémpt from disclosure under applicable taw. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If
you have received this message in error, or are not the named recipient({s), please notify the sender immediately and delete this e-
mail message.

b

From: Susan Kennedy

Sent: January 21, 2011 3:51 PM

To: Susan Kennedy, Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan
Cc: 'RSebastiano@osler.com’

Subject: RE: Revised draft KWC directive

Further to the below, I've had a request from ME| to get them something as soon as possible. I've followed u'p
and said "today if t can” and “Monday at the Iatest" With a view to meeting that timeline, I am putting out a call for
comments/inputs/suggestions.

In case it is helpful, I've attached a blackline which compares the version | circulated per the below email to the

~ version MEI sent over (i.e. the version we've been editing from).

As some additional colour, | note that | have been told that the MO does nct even want the following language in
the directive, “In negotiating this contract, it is anticipated that the OPA will have regard to a reasonable balance
of risk and reward for TransCanada-...” When [ was drafting | wasn’t feeling creative enough to do without this
but if someone can figure out a way to eliminate 1t (white still gwmg us appropriate negotiating parameters), I'd
welcome the suggestion. _

in order to meet the Monday deadline (I expect if | don’t get it to them by noon, there will be some panic), I'd
appreciate receiving comments by 10AM on Monday.

Many thanks,

Susan H. Kennedy
Director, Corporate/Commaercial Law Group



From: Susan Kennedy

Sent: January 20, 2011 4:41 PM

To: Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan
Subject: Revised draft KWC directive

I've been going back and forth with the Ministry on a draft MEI directive. Latest from Ministry Legal is that MO
is not amenable {at all] to the following paragraph(s):

“In negotiating this contract, it is anticipated that the OPA will have regard to (i) a reasonable balancing
of risk and reward for TCE, and (ii) the costs reasonably incurred by TCE with respect to the Oakville
Generating Station and the financial value of the SWGTA Contract to assess the appropriate economic
value of the KWC Project. It is further expected that the contract provide for an in service date of no
later than [spring of 2014).”

or

“In light of the foregoing, the Ministry of Energy has concluded that it is prudent to negotiate a contract
with TransCanada for the KWC Project in lieu of the Oakville Generating Station. The Ministry of
Energy has had discussions with TransCanada regarding such a project.”

It was articulated as “nothing about costs”.

in light of thiS, I've changed the language somewhat to hopefully give us the latitude we need to factor in
SWGTA termination costs in the KWC negotiation's. Please see attached draft.

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel el
soumis & des droits d'auteur. il est interdit de l'utiliser ou
de le divulguer sans autorisation,




Crystal Pritchéfd

Fromz = -5 7w - JoAnne Butler-~ S I

Sent: 7t Tui. . Friday; January 21, 201F 533 PM eoTm o e ' '

Toy "< i0 o ew'rsebastiano@osler. com Susan Kennedy, Mlchael Kﬂleavy, M|chael Lyle Deborah Langelaan
Co: ¢ v 'ESmith@osler.com’ - s _

Subject: Re: Revised draft KWC dlrectlve

We need the language in there that protects us. If neceséary,‘ we take it to higher levels, -
We can catch up on Monday.

ICB

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com].

Sent: Friday, January 21, 2011 05:27 PM

To: Susan Kennedy; Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan ‘
Cc: Smith, Elliot <ESmith@osler.com:>

" Subject: RE: Revised draft KWC directive

Susan, I’ll give this some thoughf over the weekend, but at first blush, there isn’t any easy way to delete that
key sentence and replace’it with something which gives the OPA the necessary negotiating parameters...

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca]
Sent: Friday, January 21, 2011 4:57 PM

To: Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan
Cc: Sebastiano, Rocco

Subject: RE: Revised draft KWC directive

This time with attachment — apologies.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

This e-mail message and any files transmitted with it are’intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited, If
you have received this message in error, or are not the named recipient(s), please notify the sender Jmmedrately and delete this e-
mail message.

From: Susan Kennedy

Sent: January 21, 2011 3:51 PM

To: Susan Kennedy; Michael Killeavy; Michael Lyle;. JoAnne Butler; Deborah Langelaan’
Cc:-'RSebastiano@osler.com’

Subject: RE: Revised draft KWC directive

Further to the below, I've had a requesf from MEI to get them something as soon as possible. {'ve followed up
and said “today if | can” and "Monday at the latest”. With a view to meeting that timeline, | am putting out a call for
comments/inputs/suggestions.



In case it is helpful, I've attached a blackline which compares the version [ circulated per the below email to the
version MEI sent over (i.e. the version we've been editing from).

As some additional colour, | note that | have been fold that the MO does not even want the following language in
the directive, “In negotiating this contract, it is anticipated that the OPA will have regard to a reasonable balance
of risk and reward for TransCanada ...™ When | was drafting | wasn't feeling creative enough to do without this
but if someone can figure out a way to eliminate it (whlle still giving us appropriate negotiating parameters), I'd
welcome the suggestion.

In order to meet the Monday deadline (1 expect if | don’t get it to them by noon, there will be some panic), I'd
appreciate receiving comments by 10AM on Monday. :

Many thanks,

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Susan Kennedy

Sent: January 20, 2011 4:41 PM

To: Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan
Subject: Revised draft KWC directive

I've been going back and forth with the Ministry on a draft ME! directive. Latest from Ministry Legal is that MO
is not amenable [at all] to the following paragraph(s):

“In negotiating this confract, it is anticipated that the OPA will have regard to (i) a reasonable balancing
of risk and reward for TCE, and (ii) the costs reasonably incurred by TCE with respect to the Oakville
Generating Station and the financial value of the SWGTA Contract to assess the appropriate economic
value of the KWC Project. It is further expected that the contract provide for an in service date of no
later than [spring of 2014].”

or

“Tn light of the foregoing, the Ministry of Energy has concluded that it is prudent to negotiate a contract
with TransCanada for the KWC Project in lieu of the Oakville Generating Station. The Mlmstry of
Energy has had discussions with TransCanada regarding such a project.”

It was articulated as “nothing about costs”.

In light of this, I've changed the language somewhat to hopefully give us the latitude we need to factorin
SWGTA termination costs in the KWC negotiations. Please see attached draft.

This e-mail message Is privileged. confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégie, confidentiel et

© soumis 3 des droits d'auteur. |l est interdit de {'utiliser ou

de le divulguer sans autorisation.




Crystal Prltchard

From: T Sebastlano Rocco [RSebasﬂano@osIer com]

Sent: - ' "Monday, January 24; 2011 9:43'AM N R N
" To: JoAnne Butler; Susan Kennedy; Michael Kllleavy Michael Lyle Deborah Langelaan

Cc: - Smith, Eliiot

Subject: ' RE: Revised draft KWC directive

Susan,
A few comments on the revised draft Directive,

- In the first paragraph under “Background”, consider deiatino “an additional”, Although this is an
additional gas plant in Ontario, it is not *“an additional gas plant in Kitchener-Waterlco- Cambndge” asfaras I
am aware. Also, id the next sentcnce add a space between the words i in “the KWC Area”

- Under the heading “Direction”, in the paragraph starting “As with-all electricity generation projects...”,
if this is to remain in the directive then consider adding the word ¢ applicable before “local, municipal...” and
delete the word “local™ as the word does not have a légal meaning given that “miunicipal “ is already there. So,
it would read ““undergo all applicable munxmpal and environmental approvals...” This way, if the project if
exempted from certain municipal approvals (as in'the case of PEC and YEC), then they would not be
‘apphcable

- Regarding the sentence “In negotiating...”, I think that the revised words circulated on Friday, do not
provide the OPA with the comfort it needs to include costs from OGS, but at least there is some reference to it.
Deleting the sentence altogether is niot the answer, but I can’t think of something t6 replace it with without a
reference back to OGS. I agree with JoAnne, that we need to do whatever we can to insist that the language
remain in the directive otherwise we’ll either be stuck with a law suit on our hands by TCE or alternatively, the
OPA may be stuck with a challenge from at the OEB if it includes OGS costs in the KWC contract without a
directiveto do so. . :

Thanks, Roccc_)

From: JoAnne Butler [mallto joanne. butler@powerauthonty on.ca]

Sent: Friday, January 21, 2011 5:33 PM ° :
To: Sebastiano, Rocco Susan Kennedy; M:chael Killeavy; Michael Lyle; Deborah Langelaan
Cc: Smith, Efliot .

Subject: Re: Revised draft KWC directive

We need-the language in there that protects us: [f necessary, we take it to higher levels.
We can catch up on Monday.

iCB

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]

Sent: Friday, January 21, 2011 05:27 PM

To: Susan Kennedy; Michael Killeavy; Michael Lyle, -JoAnne Butler, Deborah Langelaan
Cc: Smith, Elliot <ESmith@osler.com>



Subject: RE: Revised draft KWC directive

" Susan, I’ll give this some thought over the weekend, but at first blush, there isn’t any easj/ way to delete
that key sentence and replace it with somethmg which gives the OPA the necessary negotiating
parameters

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca]
Sent: Friday, January 21, 2011 4:57 PM _

To: Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan
Cc: Sebastiano, Rocco

Subject: RE: Revised draft KWC directive

This time with attachment — apclogies.

Susan H. Kennedy
Director, Corporate/fCommercial Law Group

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly
- prohibited. If you have received this message in error, or are nat the named recipient(s), please nctify the sender
|mmed|ately and delete this e- -mail message. .

From: Susan Kepnedy

Sent: January 21, 2011 3:51 PM .

To: Susan Kennedy; Michael Killeavy; Michael Lyle, JoAnne Butler, Deborah Langelaan
Cc: 'RSebastiano@osler.com!

Subject: RE: Revised draft KWC directive

Further to the below, I've had a request from MEI to get them sorﬁething as soon as possible. 've
followed up and said “today if | can” and "Monday at the latest”. With a view to meefing that timeline, | am
putting out a call for comments/inputs/suggestions.

In case it is helpful, I've attached a blackline which compares the version | circulated per the below email
to the version MEI sent over (i.e. the version we've been editing from).

As some additional colour, | note that | have been toid that the MO does not even want the following
language in the directive, “In negotiating this contract, it is anticipated that the OPA will have regard to a
reasonable balance of risk and reward for TransCanada ..." When | was drafting | wasn’t feeling creative
enough to do without this but if someone can figure out a way to eliminate it (while still giving us
appropriate negotiating parameters}, I'd welcome the suggestion.

In order to meet the Monday deadline (I expect if | don’t get it to them by noon; there will be some panic),
I'd appreciate receiving comments by 10AM on Monday.

Many thanks,

Susan H. Kennedy _
Director, Corporate/Commercial Law Group

From: Susan Kennedy

Sent: January 20, 2011 4:41 PM

To; Michael Killeavy; Michael Lyle; JoAnne Butler; Deborah Langelaan
Subject: Revised draft KWC directive



I've been going back and forth with the Ministry on a draft MEI directive. Latest from Mlnlstry Legal is
that MO is not amenable [at all] to the following paragraph(s):

“In negotiating this contract, it is anticipated that the OPA will have regard to (i) a reasonable
balancing of risk and reward for TCE, and (ii) the costs reasonably incurred by TCE with respect
to the Oakville Generating Station and the financial value of the SWGTA Contract to assess the
appropriate economic value of the KWC Project. - It is further expécted that the contract provide
for an in service date of no later than [spring of 2014].”

or
“In light of the foregoing, the Ministry-of Energy has concluded that it is prudent to negotiate a
contract with TransCanada for the KWC Project in lieu of the Oakville Generating Station. The

Ministry of Energy has had discussions with TransCanada regarding such a project.”

It was articulated as “nothing about costs”.

- In light of this, I've changed the language somewhat to hopefully give us the latitude we need to factor

in SWGTA termination costs in the KWC negotiations. Please see attached draft.

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilegie, i::onﬁdentiei et
soumis & des droits d'auteur. |l est interdit de I'uiiliser ou
de le divuiguer sans avtorisation.







Crystal Pritchard

From:

Sent:

To:

Cc:

Subject:
Attachments:

Importance:

Susan Kennedy

Monday, January 24, 2011 10:17 AM

Michael Killeavy; JoAnne Butler; 'Sebastiano, Rocco'
Michael Lyle

Directive

RE: Directive Blackline; Directive Biackline; Draft Directive.

High

Attached, fyi, is what | just sent to MEI legal - sorry for the jam but Craig MacLennan gave MEI legal 30 minutes to get
him a draff, so we were very much in rush mode.

Based on input from Rocco, | reverted to the earlier Ianguage regarding taking into account “costs or damages” (on the
theory that the most conservative ask was the best way to go).

Having said that, | have been told by ME! legal that the MO is dead set against any reference to costs, so we need fo be
prepared to deal with being told they won't do it.

On a related note, could one of Michael or Deb let TCE know that we are sharing the October 7 letier with MEI, | need to
get it over to them ASAP in order to support the ask for the cost reference(s).

Thanks.

Susan H. Kennedy

Director, Corporate/Commercial Law Group

Ontario Power Authority

T: 416-969-6054
F: 416-969-6383

E: susan.kennedy@powerauthorify.on.ca






Crystal Pritchard

From: Susan Kennedy

Sent: Monday, January 24, 201110:12 AM
To: ‘Calwell, Carolyn (MEIY

Subject: RE: Directive Blackline

Further to the below, | could not find language that éot us comfortable that we could factor in Oakville cost in negotiating
for a Cambridge plant unless directed to do so. My attempts to include language along the lines of “taking mto account
the context of the negotiations” just didn't get us there from a comfort perspective.

t have confirmed | can send you the October letter. We just need to give TCE prior notice that we are doing so.

Susan H, Kennedy
Director, Corporate/Commercial Law Group

From: Susan Kennedy

Sent: January 24, 2011 10:10 AM
To: 'Calwell, Carolyn (MEL)’
Subject: Directive Blackline

Attached. -

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 416-969-6054

F: 416-969-6383

E susan.kennedy@powerauthority. on ca






Cryétal Pritchard

From: Susan Kennedy

Sent: Monday, January 24, 2011 10.06 AM
To: ‘Calwell, Carolyn (MEI)'
Subject: Draft Directive .

Attachments: . KWC TransCanada Direction 20 12 2010 - OPA Comments_110124.docx

Il follow with a blackline.

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T. 416-969-8054

F. 416-969-6383 .

E: susan.kennedy@powerauthority.on.ca






LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION .- -

January m, 2011

Mr. Colin Andersen
Chief Executive Officer
Ontario Power Authority
Suite 1600

120 Adelaide Street West
Toronto, ON MSH 1T1

Dear Mr. Andersen,

Re: Kitchener-Waterloo-Cambridge Area New Supply

I write in connection with my authorlty as the Minister of Energ n exercise the

statutory power of ministerial direction that I have in respecfebf the nta i0 P(;"a?él' Authority (the

“OPA”) under section 25.32 of the Electricity Act, ]9%((;(;}:8 iot”). ‘i:.z‘ &
; "u

Background ,_{ ) : ;-:;‘i?"

The 2007 proposed Integrated Power System Pflan fﬁ&t@%&@ed for a gas plant in Kltchener—
Waterloo-Carbridge (the “KWC Area™), 4] N0 Loﬁg Energy Plan, the Government
identified the continued need for a peaking mra}a&ﬁred plant in the KWC Area where
demand is growmg at more than twice thegf)%vm ; L Tatel

E-,\_ ¥ R
The Ministry has determineg, that lt_.,ld'vp t h :necessary to build a sunple cycle natural gas-
fired power plant that has a n: epfht%ﬁpacﬁ‘ﬁ» of approximately 430MW for deployment in the

KWC Area by [the sg@g 0 -20 g C ‘Project”).

1siE 18, 2008 (the “2008 Direction™), the OPA procured from
anada”) the design, construction and operation of a 900MW
afl n in QOakville (the “Oakville Generating Station™), On October 7,
1lle Generatmg Statlon would not proceed as changes in demand

Pursuant to a dlrectl
TransCanada Ener

S ener-Waterloo-Cambndge Area New Supply

" In ligt%'}ﬁt};g%oregoing, the Ministry of Energy has concluded that it is prudent to negotiate a
confract with TransCanada for the KWC Project in lieu of the Oakville Generating Station. The
Ministry of Energy has had discussions with TransCanada regarding such a project.
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Direction

Therefore, pursuant to my authority under subsection 25.32(4) of the Electricity Act, 1998, 1
direct the OPA to proceed with negotiations with TransCanada related to the KWC Project with
a view to:

a) negotiating and executing an implementation agreement which may, among other things,
require that the OPA provide TransCanada with certain interim financial guarantees or
recoverable assistance pending the completion of a final contract wg“th‘? pect to certain
costs that TransCanada must incur for work on the project durirp.heé Gourse of the
negotiations, but before the contract is executed, if an in-service da the fspting of
2014] is to be met; and : y

b) concluding and executing a definitive contract with Transcgﬁada fé’y ‘[gune 30, 2011],

) o

which will address the reliability needs described abgye‘ ““t' M By R

In negotiating this contract, it is anticipated that the: OPA '\i&kléave Tegard to (i) a reasonable
balance of risk and reward for TransCanada, and (ii) ce in costss td ages assocjated with the
mutval termination of the contract for the Oak\g e_ Gggﬁleratm * Station

apgg;_pnat allie of the contract Tor-Ne kW e 1 j

contract provide for an in service date of noﬁ%

T A R s 47 -\.&’-“
8 L

g o
P \
For greater clarity, th OP%ns‘ﬂnB’i\a;rcquz{‘ed by this direction to enter into a contract with
TransCanada if it IS unab]e reab]; Egreement with TransCanada on terms that satisfy the
requirements of this &men%Twmh ‘event, it is understood that the OPA may seek to recover

its costs, if any, rela, g tb\t*}:e“"fmplementanon agreement by using its statutory authority for cost -

recovery el L

I further dxreit:ft'ﬁmtat‘l{é‘e%gosﬁ Direction is hereby revoked.

Th@'duecho%l;a@ effective and binding as of the date hereof.

I- :3‘;
.“ %l;;%

Brad Dugnid
Minister of Energy




Crystal Pritchard

From: Susan Kennedy

Sent: Wednesday, January 26, 2011 1:06 PM _
To: Michael Killeavy; JoAnne Butler; Deborah Langelaan; Michael Lyle
Subject: .~ FW: Direction : ‘

Attachments: KWC TransCanada Direction.26 01 2011.cin.docx

Impottance: High .

Attached is the directive from MEI. Carolyn Calwell gave me a call"heads up". She wanted fo assure me that she had
conveyed ali-our comments and concerns to the MO’s office and they havenot been accepted.

The Directive is considerably gutted from earlier versions and, of significant note, does not provide for an Implementation
Agreement. .

You will notice that we have been given a 3pm today deadline.

Susan H. Kennedy .
Director, Corporate/Commercial Law Group

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@antario.cal
Sent: January 26, 2011 1:02 PM

To: Susan Kennedy
Sul_iject: Direction

Susan,

| have been instructed to send you the attached as a courtesy. You will see significant editing from the version that you
sent me. | have conveyed the messages that you conveyed to me about the OPA’s requirements.

Please advise if this draft creates any impossibilities for the OPA or conflicts with the OPA’s MOU with TransCanada. |
need to hear from you by 3.

Thank you for all of the OPA's efforts to as'sist the Ministry in this regard.

|
Carolyn ' - |
. |

Carolyn Calwell
A/Deputy Director _
Ministry of Energy & Ministry of Infrastructure i
Legal Services Branch A
Ministry of the Attorney General
777 Bay Street, Suite 425
Toronto ON  M5G 2E5
416.212.5409

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you. '
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January-- 201F -

CE e L S RUATAr SR

Mr Colm Andersen I

ChJef Executive Ofﬁoer -

Ontario Power Authonty

Suite 1600. T

120 Adelalde Street West EUERPRE
Toronto, ON M5SH 1TL.. -~ - =~ R

Dear Mr. Andersen:

Re: Kitchener-Waterlo0~Cambridge Area New Supply

Backggo d

The 2007 proposed Integrated Power System Rjan f@a%t‘g& ‘eed_ for a gas plant in Kitchener-
Waterloo-Cambrldge (the “KWC Area”). Buil 1?ag§§)ﬁn ge geds identified in the 2007 plan, in
our Long Term Energy Plan, the Governmentiide: alue of natural gas generation for
peak needs where it can address local andﬁy.,ste eh;ﬁ ity issues. The Government confirmed

" the continued need for a clean, modern n“tiﬁgral *‘as- e plant in the KWC Area.
; P

The Government has determin : \% A7 put d adwce from the OPA that it is prudent and
necessary to build a su@ple ' ol ral gas—ﬁred power plant that has contract capacity of

approximately 450]\%1‘(@%%3@13 in the KWC Area by the spring of 2015 (the “KWC

Project”) to meet loc nee@ the KWC Area, demand is growmg at more than twice
the provincial rate

Pursuant to a direction ed' ugust 18, 2008 (the “2008 Direction™), the OPA procured from

na %1% TransCanada”) the design, construction and operation of a 900MW
al gas ge neratmg station in Oakville (the “Oakville Generating Station™). On October 7,
2010,%; ounz%‘b‘.-.{hat the Oakville Generating Station would not proceed as changes in demand
and supﬁiy@av&nade the Oakville Generating station no longer necessary.

In light of the foregoing, together with the OPA, the Government has discussed with
TransCanada a project that would meet the KWC Area supply requirement.

Direction

Therefore, pursuant to my authority under subsection 25.32(4) of the Act, I direct the OPA to
assume responsibility for discussions with TransCanada to procure a gas plant with contract
capacity of 450MW in the KWC Area to address the reliability needs described above, including
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the negotiation and execution of an interim implementation égreement to address the costs of and
work on the KWC Project before a definitive agreement is executed. To best protect electricity
rate payers, the OPA should look for opportunities to reprofile investments already made by
TransCanada.

It is anticipated that the OPA will complete the contract for the KWC Project by June 30, 2011
having regard to a reasonable balance of risk for TransCanada, the mutual termination of the
contract for the Oakville Generation Project and the needs and interests of Ontario. electricity
customers. It is further expected that the contract provide for an in semceﬁate% o later than
spring of 2015 to meet the demand needs of the community.

As with all electricity generation projects proéured by the OPA, the Pr ject shall be
required to undergo all applicable municipal and environmental appy
exceeds regulated standards, including those for air quahlﬁ“%fse 0%

. duty to consult and accommodate Aboriginal communities o¥the K @Q? dject must be fulfilled.

-

For greater clarity, the OPA is not required by thJS\'ﬁll‘GCtlon\h\B e;tt r into a contract with
TransCanada if it is unable to reach agreement with ’I‘ nsCanadiion terms that satlsfy the
requirements of this direction and fully considér ratek paye s%{erests In such event; the OPA

may seek to recover its costs, if any, relatiy to“ithc nigfpl% entation agreement in accordance
‘with its statutory authority. .

This direction shall be effectﬁ?%and*‘: :

o, g
8 %, Ry

. 1:;-’5\{%’.-.‘-,‘ ) “‘\A “:'q:
3 :

Brad Duguid R % %

& n'

Minister of Energy:




Crystal Pritchard

From: . JoAnne Butler -

Sent: Wednesday, January 26, 2011 3:33 PM

To: ‘Sebastiano, Rocco'; 'Smlth Elliot Cen L e
Ce: : Michael Killeavy; Susan Kennedy; Michael Lyle; Deborah Lange]aan S e
Subject: FW: Direction — AR
Attachments: KWC TransCanada Direction.26 01 2011.cln.docx

Importance: High

Can we get your comments on this one? Colin is trying to buy us some time....thanks. ..
JcB L - N
JoAnne- C Butler"

Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric MSH 171

416-969-6005 Tel.
416-969-6071 Fax, :
joanne.butjer@powerauthority.on.ca

From: Susan Kennedy

Sent: Miércoles, 26 de Enero de 2011 01:06 p.m,

To: Michael Killeavy; JoAnne Butler; Deborah Langelaan; Michae! Lyle
Subject: FW: Direction

Importance: High

Attached is the directive from MEI. Carolyn Caiwell gave me a call"heads up”. She wanted to assure me that she had
conveyed all our comments and concerns to the MO’s office and they have not been accepted.

The Directive is considerably gutted from earlier versions and, of significant note, does not provide for an Implementation
Agreement.

You will notice that we have been given a 3pm today deadline.

Susan H. Kennedy
Director, Cerporate/Cormmercial Law Group

From: Calwell, Carolyn (MEI) [mailto:Carolyn. Calwell@ontarlo ca]
Sent: January 26, 2011 1:02 PM

To: Susan Kennedy
Subject: Direction

Susan, -

| have been instructed to send you the attached as a courtesy. You will see significant editing from the version that you
sent me. | have conveyed the messages that you conveyed to me about the OPA's requirements.

Please advise if this draft breates any impossibilities for the OPA or conflicts with the OPA’s MOU with TransCanada. |
need to hear from you by 3.

Thank you for all of the OPA's efforts to assist the Ministry in this regard.

i




Carolyh

Carolyn Calwell

A/Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON M5G 2E5

416.212.5409

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient{s) is

prohibited. If you have received this message in error please nofify the writer and permanently delete the message and
all attachments. Thank you.
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Januzry 2011 -

Mr Cohn Andersen o
Chief Executive Ofﬁcer
Ontario Power Authorlty
Suite 1600 - SRPET
120-Adelaide Street West
Toronto ONM5H 1T1

RISV R o .%%\e |
Dear Mr. Andersen, e A LR i\,\
Re: Kitchener-Waterloo-Cambridge Area New Supply ~' ' "% ”.;}

I write in connection with my authonty as the Minister of Energ ordq“' \\ﬁ; exercise the
statutory power of ministerial direction that I have in respec%ﬂ%@n% Pone?Authonty (the .
“OPA”) under section 25.32 of the Electricity Act, 1998 (the “Act™).

o

'Mgroﬂ

The 2007 proposed Integrated Power System Plan fdﬁ"’ec ste \‘eed for a gas plant in. Kitchener-
Waterloo-Cambridge (the “KWC. Area”). Buildifig on ﬂa% iegds identified in the 2007 plan, in
our Long Term Energy Plan, the Govemmenﬁder%ﬁed‘fhe?value of natural gas generation for
peak needs where it can address local and:@ys:cemﬁ hab\\\hty issues. The Government confirmed
the continued need for a clean, modern n%%g{al ﬁ‘é"d’ plant in the KWC Area.

‘n-v.

The Government has dete Z:“\ed \%uha ut d advice froin the OPA that it is prudent and
necessary to build a s:mple aty al gas fired power plant that has contract capacity of
approximately 450M for g t T the KWC Area by the spring of 2015 (the “KWC
Project”) to meet loc\ ds@ n the KwWC Area, demand is growing at more than twice

)
.\,

the provincial rate.

Pursuant to a dire m%d August 18, 2008 (the “2008 D1rect1on”) the OPA procured from

Transl%gpad (*TransCanada™) the design, construction and operation of a 900MW
natut eratmg statlon in Qakville (the “Oakville Generating Station™). On October 7,

2010"._; mom%e%fth%t the Qakville Generating Station would not proceed as changes in demand

and supp! y@e%ade the Oakville Generating station no longer necessary.

In light of the foregoing, together with the OPA, the Government has discussed with
TransCanada a project that would meet the KWC Area supply requirement. '

Direction

Therefore, pursuant to my authority under subsection 25.32(4) of the Act, I direct the OPA to
assume responsibility for discussions with TransCanada to procure a gas plant with contract
capacity of 450MW in the KWC Area to address the reliability needs described above, including



LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION

the negotiation and execution of an interim implementation agreement to address the costs of and
work on the KWC Project before a definitive agreement is executed. To best protect electricity
rate payers, the OPA should look for opportunities to reprofile investments already made by
TransCanada.

It is anticipated that the OPA will complete the contract for the KWC Project by June 30, 2011

“having regard to a reasonable balance of risk for TransCanada, the mutual termination of the
contract for the Oakville Generation Project and the needs and interests of Ontario electricity
customers. It is further expected that the contract provide for an in semcei‘;aat%hfmo later than
spring of 2015 to meet the demand needs of the community. L ‘3‘3,

a*.-u%
As with all electricity generation projects procured by the OPA, the JEWA ,% 1;?%]301: shall be

required to undergo all applicable municipal and environmental approyals @% nsure%f’t meets or
exceeds regulated standards, including those for air quahty@ xo four afid,yibration. Any
duty to consult and accommodate Aboriginal commumues oﬂt:‘t,%e K Pr 'cct must be fulfilled.

For greater clarity, the OPA is not required by tlus ﬁrectlon§u§?$ r into a contract with
TransCanada if it is unable to reach agreement w1th TransCanad ~on terms that satisfy the
requirements of this direction and ﬁJlly considér rate‘ pa 'érs ‘1 erests In such event, the OPA

may seek to recover its costs, if any, relatin .,tp‘*the mylementatxon agreement in accordance
with its statutory authority. &%\ %\t‘*‘

I further direct that the 2008 Direction isfjfreby:zovikeéd.
This direction shall be effecu*%g indihg ai%f the date hereof.
oy 3

. & s .:.&:)
®, o e
- v B
Brad Duguid o, B, .
Minister of Energx%;} "““u -:%‘h
) "f@:“* %} ‘%‘
P G T
%{‘& g
H %



Crystal Pritchard

From: Michael Killeavy

Senf: ' Wednesday, January 26, 2011 3:47 PM

To: T ~ - JoAnne Butler; 'RSebastlano@osIer com’; 'ESmlth@osIer com’
Cc: Susan Kennedy; Michael Lyle; Deborah-Langelaan - . ,
Subject: Re: Direction

This still deesn't do it for me. The language is still too vague. There is no express Ianguage authonzmg us to mclude OGS
sunk costs and the financial value of the SWGTA. :

Michae! Killeavy, LL.B., 'MBA, P. Eng S
Director, Contract Management L
Ontario Power Authority -

120 Adelaide St. West, Suite 1600

Toronto, Ontario, M5H 1T1

416-969-6288 (office)

416-969-6071 {fax)

416-520-29788 (cell)

Michaei.killeavy @powerauthority.on.ca .

From: JoAnne Butler

Sent: Wednesday, January 26, 2011 03:33 PM

To: 'Sebastiano, Rocco' <RSebastiano@osler.com>; 'Smith, Elliot' <ESmith@osler.com >
Cc: Michael Killeavy; Susan Kennedy; Michael Lyle; Deborah Langelaan

Subject: FW: Direction

-Can'we get your comments on this one? Colin is trying to buy us some time... thanks...
JCB

- JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric M5H 1T1

416-968-6005 Tel.
416-969-6071 Fax.
joanne. butler@oowerauthontv on.ca

From: Susan Kennedy

Sent: Miércoles, 26 de Enero de 2011 01:06 p.m.

To: Michael Killeavy; JoAnne Butler; Deborah Langelaan; Michael Lyle
Subject: FW: Direction

Importance: High

Attached is the directive from MEIL. Carolyn Calwell gave me a call’heads up”, She wanted to assure me that she had
conveyed all our comments and concemns to the MO’s office and they have not been accepted.

The Directive is considerably gutted from earlier versions and, of significant note, does not provide for an Implementation
Agreement.
1



You will notice that we have been given a 3pm today deadline.

Susan H. Kennedy
Diractor, Corporate/Commercial Law Group

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca]
Sent: January 26, 2011 1:02 PM '

To: Susan Kennedy

Subject: Direction

Susan,

| have been instructed to send you the attached as a courtesy. You will see significant editing from the version that you
sent me. | have conveyed the messages that you conveyed to me about the OPA’s requirements.

Please advise if this draft creates any impossibilities for the OPA or conflicts with the OPA's MOU with TransCanada. |
need to hear from you by 3.

Thank you for all of the OPA’s efforts to assist the Ministry in this regard.

Carolyn

Carolyn Calwell

A/Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON M5EG 2E5

416,212.5409

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notlfy the writer and permanently delete the message and
all attachments. Thank you.



Crystal Pntchard L

From _ __ Michael Kllleavy

Sent ' © " Wednesday, January 26, 2011 5:18'PM - _ _

To: ~7- . "RSebastlano@oslercom ‘JoAnne Butlers - : 7t ot s
Ce:+ ... .. .. . SusanKennedy; Michael Lyle: Deborah Langelaan 'ESmlth@osler com'
Subject: Re: Direction L

Thank you Rocco.

Michael Killeavy, LL.B., MBA, P.Eng.

Director, Contract Management KR ) -
Ontario Power Authority M : :
120 Adelaide St. West, Suite 1600

Toronte, Ontario, M5H 1T1

416-969-6288 (office)

416-969-6071 (fax) -

416-520-9788 {cell)

Michael.killeavy@powerauthority.on.ca

From: Sebastiano, Rocco [mailte:RSebastiano@osler.com]
Sent: Wednesday, January 26, 2011 04:49 PM

To: JoAnne Butler
Cc: Michael Killeavy; Susan Kennedy; Michael Lyle; Deborah Langelaan Smith, Elliot <ESmith@osler.com>

Sub!gct RE: Direction

JoAnne, I'll keep my comments focussed on the key issues in the revised directive, as there are numerous
grammatical errors, defined term references and other typos that also need to get cleaned up before this gets
finalized. :

- Last sentence of the first paragraph under “Direction”. The clause “look for opportunities-to reprofile
investments already made by TransCanada” would address our efforts regarding the MPS eqmpmcnt supply
contract and the fast-start conversion; however, costs incurred on OGS (such as payments made to Ford for real
property, demolition, confract cancellation, legal and other costs on the legal challenges to the municipal interim
control by-law, etc...) are sunk costs which cannot be “reprofiled” for use on KWC or any other project. As
such, the $33.6 million (unsubstantiated) costs which TCE has listed as “non-recoverable costs” for OGS would
not be captured by this statement. Furthermore, the loss of the anticipated financial value of the contract for
OGS (i.e., the alleged $503 million NPV that TCE has quoted) could not be characterlzed as an investment to be

“reprofiled” but is an alleged damage flowing from the termination of the contract. To keep this in focus, what
we are really talking about is the difference between the anticipated financial value of the OGS contract versus
the anticipated financial value of the KWC confract (without any adjustment or “adder” for the OGS non-
recoverable costs). It is this difference that TCE would want to recover as an adder to the NRR on the KWC
contract, in addition to the adder for the OGS non-recoverable costs. .

- Second paragraph under “Direction”, not sure how to give legal meaning to ‘;hairing regard to.., the
mutual termination of the contract for the Oakville Generation Project...” It could be interpreted simply to mean

1




that by entering into the contract for the KWC project, the OPA and TCE will agree to mutually terminate the
OGS contract. Reading between the lines, and in particular, the words that are now omitted, we can certainly
speculate that these words are intended to mean a lot more than that, but if we were to ask a third party to read -
this without any context and ask her whether this could be read to mean that the OPA can include the alleged
loss of the anticipated financial value of the terminated contract, we’d have a hard time convincing her of this
argument, partlcularly given that the OGS contract contains a waiver of mdlrect or consequential damages (such
as loss of profits) in Article 14.

All of this to say, if the OPA were to receive this directive as drafted, it would not legally permit the OPA to
include in the economic value of the KWC contract those costs which TCE would seek to récover as damages in

a breach of contract claim under the OGS contract or under the terms of the October 7 OPA letter to TCE.

Regards, Rocco

From: JoAnne Butler [mailto:joanne.butler@powerauthority.on.ca])
Sent: Wednesday, January 26, 2011 3:33 PM

To: Sebastiano, Rocco; Smith, Elliot

Cc: Michael Killeavy; Susan Kennedy; Michael Lyle; Deborah Langelaan
Subject: FW: Direction

Importance: High

Can we get your comments on this one? Colin is trying to buy us some time....thanks...
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Torontoe, Ontario M5H 1T1

416-969-6005 Tel,
416-969-6071 Fax.

joanne.butler@powerauthority.on.ca

From: Susan Kennedy

Sent: Miércoles, 26 de Enero de 2011 01:06 p.m.

To: Michael Killeavy; JoAnne Butler; Deborah Langelaan; Michael Lyle
Subject: FW: Direction

Importance: High

Attached is the directive from MEL. Carolyn Calwell gave me a callf"heads up”. She wanted to assure me that
she had conveyed all our comments and concerns to the MO’s office and they have not been accepted.

The Directive is considerably gutted from earlier versions and, of significant note, does not provide for an
Implementation Agreement.

You will notice that we have been given a 3pm today deadline.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From; Calwell, Carolyn (MEI) [mailto:Carolyn.Caiwell@ontario.ca]
Sent: January 26, 2011 1:02 PM



To: Susan Kennedy
Subject: Direction

Susan,

| have been instructed to send you the attached as a courtesy. You will see significant-editing from the version
that you sent me. I have conveyed the messages that you conveyed to'me about the OPA's requirements. .

Please advise if this draft creates any impossibilities for the OPA or conflicts with the OPA's MOU with
TransCanada. | need to hear from you by 3. :

Thank you for all of the OPA's efforts to assist the Ministry in this regard.

Carolyn

Carolyn Calwell

AfDeputy Director

Ministry of Energy & Ministry of infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON M5G 2E5

416.212,5409

This communication may be solicitor/client privileged and contain confidential information only intended for the
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently
delete the message and zall attachments. Thank you.

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain i
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended ) i
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If |
you tiave received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e- }
mail message. ;

This e-mail message is privileged, confideniial and subject to . .
copyright. Any unauthorized use or disclosure is prohibited. . }

Le contenu du présent courriel est privilégié, confidentiel et
sournis a des droits d'auteur. [l est interdit de 'utiliser ou
de le divulguer sans autorisation.







Crystal Pritchard

From: ~ - - s Mlchael Lyle | - '
Sent: - Wednesday, January 26 2011 9:03 PM
To: ' T Susan Kenhriedy:

Subject: L - RE: Direction
Fair e;no_ugh. As usﬂalrmy_'sch'édijlgi"sucks bl:lt [ dc'lih-a\[e tirﬁé later in the éfternoon,:

Mlchael Lyle

General Counsel and Vice Presxdent
Legal, Aboriginal & Regulatory Affairs -
Ontaric Power Authority

120 Adelaide Street'West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct. 416- 969-6035

Fax: 416.968.6383

Email: michael. [yle@gowerauthonty on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recuplent(s) any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient{s), please notlfy the sender immediately
and delefe this e-mail message

From: Susan Kennedy

Sent: January 26, 2011 9:01 PM
To: Michael Lyle

Subject: Fw: Direction

Should we do something to follow-tip on this? Even with the chat we had with Colin, i'm a bit concerned about leaving
the statement, "not legally permit" statement hanging out there (on the basis that it may morph into being reported as
a legal opinion from external counsel).

i would like to understand exactly what Rocco meant by "not legally permit" and try and get on the same page,
preferably before one of JoAnne or Michael says this in a board meeting and one or other of us gets asked to agree or

disagree.
| think we should probably call Rocco and have a discussion as to his rationale.

- From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]
Sent: Wednesday, January 26, 2011 04:49 PM

To: JoAnne Butler
Cc: Michael Killeavy; Susan Kennedy; Michael Lyle; Deborah Langelaan; Smith, Eltiot <ESmith@osler.com>

Subject: RE: Direction

JoAnne, I’ll keep my ‘comments focussed on the key issues in the revised directive, as'there are numerous
grammatical errors, defined term references and other typos that also need to get cleaned up before this gets
finalized.

- Last sentence of the first paragraph under “Direction”. The clause “look for opporfunitiés to reprofile
investments already made by TransCanada” would address our efforts regarding the MPS equipment supply
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contract and the fast-start conversion; however, costs incurred on OGS (such as payments made to Ford for real
property, demolition, contract cancellation, legal and other costs on the legal challenges to the mumcupal interim
control by-law, etc...) are sunk costs which cannot be “reprofiled” for use on KWC or any other project. As
such, the $33.6 million (unsubstantiated) costs which TCE has listed as “non-recoverable costs™ for OGS would
not be captured by this statement. Furthermore, the loss of the anticipated financial value of the contract for
OGS (i.e., the alleged $503 million NPV that TCE has quoted) could not be characterized as an investment to be -
“reprofiled” but is an alleged damage flowing from the termination of the contract. To keep this in focus, what
we are really talking about is the difference between the anticipated financial value of the OGS contract versus
the anticipated financial value of the KWC contract (without any adjustment or “adder” for the OGS non-
recoverable costs). It is this difference that TCE would want to recover as an adder to the NRR on the KWC
contract, in addition to the adder for the OGS non-recoverable costs. .

- Second paragraph under “Direction”, not sure how to give legal meaning to “having regard to... the
mutual termination of the contract for the Oakville Generation Project...” It could be interpreted simply to mean
that by entering into the contract for the KWC project, the OPA and TCE will agree to mutually terminate the
OGS contract. Reading between the lines, and in particular, the words that are now omitted, we can certainly
speculate that these words are intended to mean a lot more than that, but if we were to ask a third party to read
this without any context and ask her whether this could be read to mean that the OPA can include the alleged
loss of the anticipated financial value of the terminated contract, we’d have a hard time convincing her of this
argument, particularly given that the OGS contract contains a waiver of indirect or consequential damages (such
as loss of proﬁts) in Article 14.

All of this to say, if the OPA were to receive this duecnve as draﬁed it would not legally penmt the OPA to
include in the economic value of the KWC contract those costs which TCE would seek to recover as damages in
a breach of contract claim under the OGS contract or under the terms of the October 7 OPA letter to TCE.

Regards, Rocco

From: JoAnne Butler [mailto:joanne.butler@powerauthority.on.caj
Sent: Wednesday, January 26, 2011 3:33 PM

To: Sebastiano, Rocco; Smith, Elliot

Cc: Michael Killeavy; Susan Kennedy; Michael Lyle; Deborah Langelaan
Subject: FW: Direction

Importance: High

Can we get your comments on this one? Colin is trying to buy us some time....thanks...
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5SH 1T1

416-969-6005 Tel,
416-969-6071 Fax.

joanne butler@powerauthority.on.ca

From: Susan Kennedy
Sent: Miércoles, 26 de Enero de 2011 01:06 p.m.
To: Michael Killeavy; JoAnne Butler; Deborah Langelaan; Michael Lyle



Subject: FW: Direction
Importance: High

Attached is the directive from MEI. Carolyn Calwell gave me a call"heads up”. She wanted to assure me that |
she had conveyed all our comments and concerns to the MO's office and they have not been acc:epted

The Directive is considerably gutted from earlier versnons and, of significant note, does not prowde for an -
Implementation Agreement,

You will notice that we have been given a 3pm today deadline.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca]
Sent: January 26, 2011 1:02 PM

To: Susan Kennedy '

Subject: Direction

Susan,

- 1 have been instructed to send you the attached as a courtesy. You will see significant editing from the version
that you sent me. | have conveyed the messages that you conveyed to me about the OPA’s requirements.

Please advise if this draft creates any |mp038|b|ht|es for the OPA or conflicts with the OPA’s MOU with
_TransCanada | need to hear from you by 3.

Thank you for ali of the OPA’s efforts to assist the Ministry in this regard.

Carolyn

Carolyn Calwell

A/Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON M5G 2E5

416.212.5409 '

This communication may be solicitor/client privileged and contain confidential information only intended for the
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended’
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently
delete the message and all attachments. Thank you.

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended

- recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If
you have received this message in error, or are not the named recipient(s), please notify the Sender immaediately and delete this e-
mai} message.




This e-mail message is privileged, confidential and subject ta
copyright. Any unautherized use or disclosure is prohibited.

Le contenu du présent courrief est privilegié, confidentiel et
soumis 4 des droits d'auteur. 1l est interdit de I'utiliser ou
de le divulguer sans auforisation.




Crystal Prltchard

From: - f - Mlchael Lyle o
Sent ' . Wednesday, January 26 2011 9 05 PM
To: - - Susan Kennedy Ul e

Subjec_t:‘- - . " RE: Direction' - -
| get the feélziﬁg that thére is $que of R_occ_b 'gi:\}ing thecllent iyhafhe rightly aéé@rﬁéd they w_ante_d .t{) hear in_.a'll' of this.

Michael Lyle

. General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs .- -
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 4T1

Direct: 416- 969 6035

Fax: '416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that Is privileged, confidential
. andfor exempt from disclosure under applicable law. If you are not the intended recipiani(s), any dissemination, distribution or copying of ihis e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in eror, or are not the named recipient(s), please nofify the sender immediately
and delete this e-mail message .

From: Susan Kennedy
Sent: January 26, 2011 9:01 PM

To: Michael Lyle
Subject: Fw: Direction

Should we do something to follow-up on this? Even with the chat we had with Colin, I'm a bit concerned. about leaving
the statement, "not legally permit” statement hanging out there (on the basis that it may morph into being reported as
a legal opinion from external counsel).

| would like to understand exactly what Rocco meant by "not legally permit” and try and get on the same page,
.preferably before one of JoAnne or Michael says this in a board meeting and one or other of us gets asked to agree or

_ disagree,
| think we should probably call Rocco and have a discussion as to his rationale.

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]

Sent: Wednesday, January 26, 2011 04:49 PM

To: JoAnne Butler

Cc: Michael Killeavy; Susan Kennedy; Michael Lyle; Deborah Langelaan, Smith, Elliot <ESmith@osler.com>

Subject: RE: Direction

3 oAnne, I'll keep my comments focussed on the key issues in the revised directive, as there are numerous
grammatical errors, defined term references and other typos that also need to get cleaned up before this gets -
finalized. '

- Last sentence of the first paragraph under “Direction™. The clause “look for opportunities to reprofile
investments already made by TransCanada” would address our efforts regarding the MPS equipment supply

1 .



contract and the fast-start conversion; however, costs incurred on OGS (such as payments made to Ford for real
property, demolition, contract cancellation, legal and other costs on the legal challenges to the municipal interim
control by-law, etc...) are sunk costs which cannot be “reprofiled” for use on KWC or any other project. As '
such, the $33.6 million (unsubstantiated) costs which TCE has listed as “non-recoverable costs” for OGS would
not be captured by this statement. Furthermore, the loss of the anticipated financial value of the contract for
OGS (i.e., the alleged $503 million NPV that TCE has quoted) could not be characterized as an investment to be
“reprofiled” but is an alleged damage flowing from the termination of the contract. To keep this in focus, what
we are really talking about is the difference between the anticipated financial value of the OGS contract versus
the anticipated financial value of the KWC contract (without any adjustment or “adder™ for the OGS non-
recoverable costs). It is this difference that TCE would want to recover as an adder to the NRR on the KWC
contract, in addition to the adder for the OGS non-recoverable costs. -

- Second paragraph under “Direction”, not sure how to give legal meaning to “having regard to... the
mutual termination of the contract for the Oakville Generation Project...” It could be interpreted simply to mean
that by entering into the contract for the KWC project, the OPA and TCE will agree to mutually terminate the
OGS contract. Reading between the lines, and in particular, the words that are now omitted, we can certainly
speculate that these words are intended to mean a lot more than that, but if we were to ask a third party to read
this without any context and ask her whether this could be read to mean that the OPA can include the alleged
loss of the anticipated financial value of the terminated contract, we'd have a hard time convincing her of this
argument, particularly given that the OGS contract contains a waiver of indirect or consequential damages (such
as loss of proﬁts) in Article 14.

All of this to say, If the OPA were to receive this directive as drafted it would not legally perrmt the OPA to
include in the economic value of the KWC contract those costs which TCE would seek to recover as damages in
a breach of contract claim under the OGS contract or under the terms of the October 7 OPA letter to TCE.

Regards, Roceco

From: JoAnne Butler [mailto:joanne.butler@powerauthority.on. ca]
Sent: Wednesday, Yanuary 26, 2011 3:33 PM
To: Sebastiano, Rocco; Smith, Elliot

Cc: Michael Kitleavy; Susan Kennedy,; Michael Lyle; Deborah Langelaan
Subject: FW: Direction
Importance: High

Can we get your comments on this one? Colin is frying to buy us some time....thanks...

- JCB

_ JoAnne C. Butler
Vice President, Electricity Resources
~ Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-960-6071 Fax.

ioanne, butler@powerauthority.on.ca

From: Susan Kennedy
Sent: Miércoles, 26 de Enero de 2011 01:06 p.m.
To: Michael Killeavy; JoAnne Butler; Deborah Langelaan; Michael Lyle



~ Subject: FW: Direction
Importance: High

Attached is the directive from MEI. Carolyn Calwell gave me a call"heads up" She wanted to assure me that _
she had conveyed all our comments and concerns to the MO's office and they have not been accepted

The Directive is considerably gutted from earlier versions and, of significant note, does not provide for an
Implementation Agreement.

You will notice that we have been given a 3pm today deadline.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca]
Sent; January 26, 2011 1:02 PM

To: Susan Kennedy

Subject: Direction

Susan,

| have been instructed to send you the attached as a courtesy. You will see significant editing from the version
. that you sent me. | have conveyed the messages that you conveyed to me about the OPA's requirements.

Please advise lf this draft creates any impossibilities for the OPA or conflicts with the OPA’s MOU with
TransCanada | need te hear from you by 3.

Thank you for all of the OPA's efforts fo assist the Ministry in this regard.

Carolyn

Carolyn Calwell

A/Deputy Director

Ministry of Energy & Ministry of infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON M5G 2ES

416.212.5409

This communication may be soficitor/client privileged and contain confidential mformatlon only intended for the
person(s) to whom it is addressed. Any dissemination or yse of this information by others than the intended
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently
delete the message and all attachments. Thank you.

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If
you have received this message in error, or are not the named recipient(s), piease notify the sender immediately and delete this e-
mail message.




This e-mail message is privileged, confidential and subject to
copyright. Any unautharized use or disclosure is prohibited.

Le centeriu du present courriel est privilégié, confidentiel et
soumis a des droits d'auteur. It est interdit de I'utiliser ou
de le divulguer sans autorisation,




Crystal Pritchard

From: Deborati Langelaan

Sent: - . . - - - .Thursday, January 27, 2011.7:23:PM ..
Tor.... . .. Susan Kennedy T
Cc: .. _. Michaellyle -

Subject: ' Re TCE Meehng

Susan; -

It appears as if I misunderstood the purpose of your meeting with Rocco. I will schedule a
- 9:00 meeting to discuss process letter approach with TCE.

Deb

----- Original Message -----

From: Susan Kennedy

Sent: Thursday, January 27, 2011 07:17 PM
To: Deborah Langelaan

Cc: Michael Lyle
Subject: RE: TCE Meeting

Hi Deb, Re the below, I just figured out we're playing a bit of brokeﬁ telephone. 3JoAnne
mentioned that you guys had a 9AM meeting set up with Rocco to discuss the "process letter”
approach and she had hoped Mike and/or I could atttend.

Mike and I have a teleconference for 9:38 set up with Rocco to discuss a couple of matters
but not, in fact, the actual directive [since I assume your info came from Rocco, he may have
not completely understood what we wanted to discuss as we left him a somewhat cryptic
voicemail].  Subject to Mike disagreeing, I don't want the participants expanded beyond
Mike, myself and Rocco with respect to the scheduled 9:38 call.

As a result, I'm not completely sure if you guys have a 9AM meeting set up with Rocco
[presumably in person] or not.

Here is the lay of the land, I can be in the office slightly after 9AM, I haQe a medical
appointment for 8:30 which I can't really reschedule but it shouldn t take too long and is
relatively close to office.

T can't speak to Mike's schedule.

Mike and I have a 9:3@ teleconference on a different topic [although Rocco may have
misunderstood the reason for the call] and a group session on that topic is really
appropriate. I'd prefer not to have the 9: e meetlng hijacked but we can probably either
start or finish on the process letter

My blackberry is sitting on my desk, so I have some constraints on my email access until
atter 9AM tomorrow.

----- Original Message-----
From: Deborah Langelaan
Sent: Thu 1/27/2011 5:46 PM
To: Susan Kennedy

Subject: TCE Meeting



Susan;

We've just returned from a meeting with TCE where we discussed a novel approach to resolving
the Directive issue. They suggested handling it in a similar fashion as we did for PEC where
the OPA provided a Process Letter that contained Goreway's NRR as a benchmark and the
Directive referenced the letter. That way sensitive commercial information was never made
public through the Directive. I understand you are meeting with Rocco tomorrow morning to
discuss the Directive and if you're okay we (JoAnne, Michael, me) would like to join you for
the discussion. Please let me know if you're agreeable to this.

Thanks,

Deb

Deborah Langelaan | Manager, Natural Gas Projects|OPA | Suite 160@ - 120 Adelaide St. W. |
Toronto, ON MSH 1T1 |

T: 416.969.6052 | F: 416.967.1947| deborah. langelaan@powerauthority.on.ca
<blocked::mailto: |deborah.langelaan@powerauthority.on.ca> |




Crystal Pritchard

From: Deborah Langelaan

Sent: Monday, January 31, 2011 5:48 PM

To: 'rsebastiano@osler.com' S S

Cce: Anshul Mathur; JoAnne Butler; Michaei Killeavy; Mlchael Lyle; Susan’ Kennedy,
'esmith@osler.com' .

Subject: Fw: TransCanada - MPS - Release from Suspension 3

Rocco,

Da you see a need for the OPA to respond?

Deb

From: John Mlkkelsen fmallto john- mrkkelsen@transcanada com'l

Sent: Monday, January 31;2011 05 40 PM -

To: Deborah Langelaan . -

Cc: JoAnne Butler; Terry Bennett < er[y bennett@transcanada com>; Mlchael Killeavy; Terri Steeves

<terri. steeves@transcanada com>; John Cashin <john cashin@transcanada.com>; David Lever
<DLEVER@MCCARTHY.CA>; rsebastiano@osler.com grsebastiano@osler.com>; Susan Kennedy; Geoff Murray

<geoff murray@transcanada.com>

Subject: TransCanada - MPS - Release from Suspension

With Prejudice
Dear Deborah,

Further to our recent discussions and emails, we have advised you that the suspension of the MPS coniract for the gas
turbines will expire foday. Without further action by TCE, the suspension lapses and MPS would recommence work on the

original turbines.

Notwithstanding the changes in the scope delineation and pricing delineation provided by MPS on Friday January 28,
2011, TCE believes that the most prudent course of action at this time would be to release MPS from suspension and
direct them o commence work on converting the turbines to Fast Start, but to delay any decisions on the additional scope
of work required for simple cycle operation at the Cambridge project (the cooling system and stacks).

The choice of the fast start option will meet the requirements of the proposed Cambridge plant and, if that plant were not
to proceed, will, in our opinion, increase the marketability of the turbines for reuse or resaie. 1t will afso fix the costs that
TCE and the OPA are exposed to, in accordance with MPS’s proposal, versus the unknown cost of continuing the

suspensron

In light of our ongoing discussions regarding the Cambridge project, and notwithstanding the recent disagreement -
regarding OGS damages which we are attempting to resolve with you, TCE intends to proceed as described above. We
trust that the OPA concurs with this decision. In the event that the OPA and TCE do not reach agreement on the
Cambridge project or an alternative project, any costs incurred by TCE under the MPS contracts, including for the above .
changes, will form part of any damage claim which TCE will have against the OPA for repudiation { termination of the !

OGS project. ;

Best regards,

John Mikkelsen, P.Eng.

Director, Eastern Canada, Power Development



TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 21

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise

protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If .
you have received this message in error, please notify the sender immediately and delete the original message.
Thank you. : C e . : : :



Crystal Prltchard

From: - Boe -Sebastlano Rocco [RSebastlano@osler com]

Sent: - - - i " Monday, January 31,2011 6:34 PM = B R I F T

To: Deborah Langelaan s
Cc: ' Anshul Mathur; JoAnne Butler; Michael Kilieavy; Michael Lyle; Susan Kennedy; Smlth Elllot
Subject: Re TransCanada - MPS - Release from Suspension _ N

I don't see any need for the OPA to respond to TCE's email.

This is a reasoned approach by TCE and is a good result for the GPA. It ramps up the pressure on TCE to get the {A in ;
place, as they do not have a “Reliance Letter” supporting their decision to procéed with the Revised Fast Start Option. =

Regards, Rocco

From: Deborah Langelaan [mailto:Deborah. Langelaan@powerauthong on.cal

Sent: Monday, January 31, 2011 05 47 PM

To: Sebastiano, Rocco

Cc: Anshul Mathur <Anshul.Mathur@powerauthority.on.ca>; JoAnne Butler <joanne.butler@powerauthority. on.ca a>;
Michael Killeavy <Michael.Killeavy@powerauthority.on.ca>; Mlchael Lyle <Michael.Lyle@powerauthority.on.ca>; Susan
Kennedy <Susan.Kennedy@powerauthority.on.ca>; Smith, Elliot . '

Subject: Fw: TransCanada - MPS - Release from Suspension

Rocco,
Do you see a need for the OPA to respond?

Deb

From: John Mlkkelsen [mallto john mlkkelsen@transcanada com]
Sent: Monday, January 31, 2011 05:40 PM

To: Deborah Langelaan -
Cc: JoAnne Butler; Terry Bennett <terry bennett@transcanada.com>; Michael Killeavy; Terri Steeves
<terri_steeves@transcanada.com>; John Cashin <john cashm@transcanada com>; David Lever _
<DLEVER@MCCARTHY.CA>; rsebastiano@osler.com < sebastlano@osler com>; Susan Kennedy, Geoff Murray
<geoff murrav@transcanada com>

Subject: TransCanada - MPS - Release from Suspen51on

With Prejudice
Dear Deborah,

Further to our recent discussions and emails, we have advised you that the suspension of the MPS contract for the gas
turbines will expire today. Without further action by TCE, the suspension fapses and MPS would recommence work on the

original turbines.

Notwithstanding the changes in the scope delineation and pricing delineation provided by MPS on Friday January 28,
2011, TCE believes that the most prudent course of action at this time would be to release MPS from suspension and
direct them to commence work on converting the turbines to Fast Start, but to delay any decisions on the additional scope
of work required for simple cycle operation at the Cambridge project (the cooling system and stacks).

The choice of the fast start option will meet the requirements of the proposed Cambridge plant and, if that plant were not
to proceed, will, in our opinion, increase the marketability of the turbines for reuse or resale. It will also fix the costs that
TCE and the OPA are exposed to, in accordance with MPS's proposal, versus the unknown cost of continuing the

. suspension.



In hght of our ongoing discussions regarding the Cambridge project, and notwithstanding the recent disagreement
regarding OGS damages which we are attempting to resolve with you, TGE intends to proceed as described above. We
trust that the OPA concurs with this decision. In the event that the OPA and TCE do not reach ‘agreement on the
Cambridge project or an alternative project, any costs incurred by TCE under the MPS contracts, including for the above
changes, will form part of any damage claim which TCE will have against the OPA for repudiation / termination of the
OGS project.

Best regards,

John Mikkelsen, P.Eng.

Director, Eastern Canada, Power Development

TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 2J1

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664

‘This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If

you have received this message in error, please notify the sender immediately and delete the original message.
Thank you. '

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.

This e-mail message is privileged, confidential and subject to
cepyright. Any unautharized use or disclosure is prohibited,

Le contenu du présent courrigl est priviléaié, confidentiel et
soumis 3 des droits d'auteur. Il est interdit de 'utiliser ou
de le divulguer sans autorisation.

Sk LYY



Crystal Pritchard

From Mlchael Kllleavy ,
Sent: Wednesday, February 02, 2011 4:49 PM )
To:. . - .. . =-.. JoAnne Butter S e

v A e Michae! Lyl o ,_ _

Subject: - Fw: BOARD STAFF IR I- 1-21

Attachments: . 1-21 BOARD STAFF IR.docx

(b) unless 1t 3 "we are awaltmg a dlrectlve from the Mlmster" or words to thls effect

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority -

120 Adelaide 5t. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 {office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Anna LeBourdais

Sent: Wednesday, February 02, 2011 04:44 PM
To: Michael Killeavy

Cc: Martha McOuat; Miriam Heinz

Subject: BOARD STAFF IR I-1-21

Michael,

Martha McOuat has asked me to forward this Interrogatory to you to complete. I've attached the template for that
purpose.

Thank you,

Anna LeBourdais

From: Kevin Dick

Sent: January 25, 2011 6:31 PM
To: Martha McOuat; Michael Killeavy
Cc: Michael Lyle; Anna LeBourdais
Subject: RE:

Martha,

Interrogatory #21 (SWGTA questions) are best addressed by Michael Killeavy. | am unaware of the specific details of the
current status of the SWGTA Contract and Oakville Generating Station.

Regards,



Kavin

From: Martha McOuat

Sent: January 25, 2011 2:08 PM

To: Beverly Nollert; Karen Frecker; Raegan Bond; Bryan Young; Sean Brady; Guy Raffaele; Marc Collins; Richard Duffy;
Shawn Cronkwright; Kevin Dick; Michael Killeavy; Ruth Covich; Miriam Heinz; Ed Nelimarkka

Cc: Michael Lyle; Anna LeBourdais

Subject: FW

Today is the deadline for intervenors to submit their interrogatories. 1 am attaching my handwritten triage sheet for
Board Staff’s IRs so you can see how they have been assigned. If your name is in the “Sent To” category, at least one of
the 30 IRs contained has been assigned to you. Anna will send you templates to use for your responses shortly.

Please call me as soon as possible if you have concerns with the questions that have been assigned to you. If there are
some in particular that you feel require legal input we have arranged a meeting with our legal counsel for the 26™ to
advise us early in the process so you can incorporate this into your draft.

As you can see below, we are working on very tight timelines. | will forward others as soon as they are received.

Our time lines are as follows:

January 25: interrogatories received from Intervenors, distributed to authors ifnmediately

February 1: " Your responses due to Regulatory Affairs

February 2-3: Regulatory and Legal review, some further edits by authors may be required

February 4; Mike Lyle review; some further edits may be required. Submit full package to Colin for review
February 7: Colin’s comments received, some further edits may be required

February 8: Responses filed with OEB

Please feel free to submit your responses to Regulatory Affairs as they are completed, rather than holding the whole
package to the deadline date.

Your assistance with these is greatly appreciated.

From: Anna LeBourdais

Sent: January 25, 2011 1:53 PM
To: Martha McOuat

Subject:

Attached is the scanned version of the BOARD STAFF's interrogatories.
Cheers,

Anna
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BOARD STAFF INTERROGATORY 21

QUESTION
Supply Procurement and Contract Management

Issue 3.3

Does Strategic Objective #3 adequately reflect the tasks that the OPA is charged with by
statute and directives in 2011, and do the initiatives capture the range of activity required to
achieve that end?

Board Staff guestion #21

References
Exhibit B/Tab 3!Schedule 1/Page 5 and 6

Preamble

The OPA states in its pre-filed evidence that lnltlatlve 4 for Strategic Objective #3 is
“Contract management and financial settiements of existing electricity supply contracts.” In
2009, the OPA entered into a contract with a TransCanada Energy Ltd. to design, build and
operate a 900 megawatt (MW) electricity generating station in Oakville in response to an
August 18, 2008 directive from the Minister of Energy and Infrastructure to procure supply
for the Southwest Greater Toronto Area. On Oclober 7, 2010 the Government of Ontario
stated that the construction of a proposed natural gas plant in Oakville would no Ionger be
required going forward.

Questions

a) What is the status of the August 18, 2008 directive? How is the OPA planning to -
procure supply for the Southwest Greater Toronto Area in the absence of the Oakville
contract?

b) ‘What process will the OPA undertake to terminate the contract? What resources are
budgeted for this negotiation? How will performance be measured?

RESPONSE

Enter response here...
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Crystal Pritchard

From: . . . . Michael Killeavy.. y

Sent: ' Wednesday, February 02 2011 5:12 PM
To: Michael Lyle; JoAnrne Butler

Subject: Re: BOARD STAFF IR I-1-21

Ok.

- Michael Killeavy, LL.B., MBA, P.Eng.”
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Michael Lyle

Sent: Wednesday, February 02, 2011 05:10 PM
To: Michael Killeavy; JoAnne Butler

Subject: RE: BOARD STAFF IR -1-21

1 think the answer is to {a} that we are negotiating a mutually agreed termination of the OGS contract in light of the
Minister's announcement of October 7, 2010. PSP can help you with the supply component of the answer. On {b), the
answer is that we are in negotiations with TCE, describe that a component of internal staff (2 ER part of the time) time is
assigned to this work along with internal legal time and external legal counsel and consultant. We will insert some
general language about no specific budget having been created for this particular matter. On performance metric, |
assume that limiting the cost to ratepayers in negotiating mutually agreed termination is how we wilj judge our
performance.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax; 416.969.6383

Email: michael.lyle@powerauihority.on.ca

This e-mail message and any files fransmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
andfor exempt from disclosure under applicable law. If you are net the intended rec:plent(s) any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. i you have received this message in error, or are not the named recipient{s}, please notify the sender immedijately
and delete this e-mall message

From: Michael Killeavy
Sent: February 2, 2011 4:49 PM
To: JoAnne Butler




Cc: Michael Lyle
Subject: Fw: BOARD STAFF IR I-1-21

Do you have any thoughts on how to answer this? | don't think we/l can answer (a). I'm not sure what we can say about
(b) unless it's "we are awaiting a directive from the Minister”, or words to this effect.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6238 [office)

416-969-6071 (fax)

416-520-9728 (celi)

Michael .killeavy@powerauthority.on.ca

From: Anna LeBourdals

Sent: Wednesday, February 02, 2011 04:44 PM
To: Michael Killeavy

Cc: Martha McOuat; Miriam Heinz

Subject: BOARD STAFF IR I-1-21

Michaet,

Martha McOuat has asked me to forward this Interrogatory to you to complete. I've attached the template for that
purpose. :

Thank you,

Anna LeBourdais

From: Kevin Dick

Sent: January 25, 2011 6:31 PM
To: Martha McQuat; Michael Killeavy
Cc: Michael Lyle; Anna LeBourdais
Subject: RE:

" Martha,

Interrogatory #21 (SWGTA guestions) are best addressed by Michae! Killeavy. | am unaware of the specific details of the
current status of the SWGTA Contract and Oakville Generating Station. .

Regards,
Kevin

From: Martha McOuat
Sent: January 25, 2011 2:08 PM

To: Beverly Nollert; Karen Frecker; Raegan Bond; Bryan Young; Sean Brady; Guy Raﬁ‘aelé; Marc Collins; Richard Duffy;
Shawn Cronkwright; Kevin Dick; Michael Killeavy; Ruth Covich; Mirlam Heinz; Ed Nelimarkka

2



Cc: Michael Lyle; Anna LeBourdais -
Subject: FW:

Today is the deadline for intervenors to submit their interrogatories. | am attaching my handwritten triage sheet for
Board Staff’s IRs so you can see how they have been assigned. If your name is in the “Sent To” category, at least one of
the 30 IRs contained has been assigned to you. Anna will send you templates to use for your responses shortly.

Please call me as soon as possible if you have concerns with the questions that have been assignéd to you. if there are
some in particular that you feel require legal input we have arranged a meeting with our legal counsel for the 26" to
advise us early in the process 50 you can mcorporate this into your draft.

As you can see below, we are working on véry tight timelines. | will forward others as soon as they are received.

- Qur time lines are as follows:

January 25: ' Interrogatories received from Intervenors, distributed to authors immediately

February 1: A Your responses due to Regulatory Affairs

February 2-3: Regulatory and Legal review, some further edits by authors may be required

February 4: Mike Lyle review; some further edits may be required. Submit full package to Colin for review
February 7: Colin’s comments received, some further edits may be required

February 8: Responses filed with OEB

Please feel free to submit your responses to Regulatory Affairs as they are completed, rather than holding the whole
package to the deadline date. :

Your assistance with these is greatly appreciated.

From: Anna LeBourdais

Sent: January 25, 2011 1:53 PM

To: Martha McOuat

Subject:

Attached is the scanned version of the BOARD STAFF's interrogatories.

Cheers,

Anna






Crystal Pritchard

From: JoAnne Butler

" Sent: , _ . Thursday, February 03, 2011 8:12 AM
To: © " "Michael Lyle; Michael Killeavy =~
Subject: RE: BOARD STAFF IR 1121

Yep, Mike's comments look great to me...| think that we should confirm the resource numbers, though....between Anshul,
Deb, you, me, Susan, execs as appropriate, we have more than 2 ER part time. | don't want it to appear understaffed
considering the incredible value and scrutiny that this contract has, nor do | want it tc seem overstaffed. We need to strike
the balance. e .  Neeq 1o

JCB

JoAnne C, Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
‘Toronto, Ontario M5H 171

416-969-6005 Tel. -
416-969-6071 Fax.

joanng.butler@powerauthority.on.ca

From: Michael Lyle

Sent: Miércoles, 02 de Febrero de 2011 05:11 p.m.
To: Michael Killeavy; JoAnne Butler

Subject: RE: BOARD STAFF IR 1-1-21°

f think the answer is to {a) that we are negotiating a mutually agreed termination of the OGS contract in light of the
Minister’s announcement of October 7, 2010. PSP can help you with the supply component of the answer, On (b), the
answer is that we are in negotiations with TCE, describe that a component of internal staff (2 ER part of the time) time is
assigned to this work along with internal legal time and external legal counsel and consultant. We will insert some
general language about no specific budget having been created for this particular matter. On performance metric, | |
assume that limiting the cost to ratepayers in negotiating mutually agreed termination is how we will judge our
performance,

Michael Lyle

General Counsel and Vice President
Legal, Aberiginal & Regulatory Affairs
Ontario Power Authority '

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M&H 1T1 :
Direct; 416-969-6035

Fax: 416.968.6383 ]

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged., confidential
andfor exempt from disclosure under applicable law. [f you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files fransmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Michael Killeavy
Sent: February 2, 2011 4:49 PM




To: JoAnne Butler
Cc: Michael Lyle
Subject: Fw: BOARD STAFF IR I-1-21

Do you have any thoughts on how to answer this? | don't think we/l can answer (a). I'm not sure what we can say about
{b) unless it's "we are awaiting a directive from the Minister", or words fo this effect.

Michael Kitieavy, LL.B., MBA, P.Eng.
Director, Contract Managemeént
Ontario Power Authority

120 Adeiaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-963-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Anna LeBourdais

Sent: Wednesday, February 02, 2011 04:44 PM
To: Michael Killeavy

Cc: Martha McOuat; Miriam Heinz

Subject: BOARD STAFF IR I-1-21

Michael,

Martha McOuat has asked me to forward this Interrogatory to you to complete. |'ve attached the template for that
purpose. '

Thank you,

Anna LeBourdais

From: Kevin Dick

Sent: January 25, 2011 6:31 PM

" To: Martha McOuat; Michael Killeavy
Cc: Michael Lyle; Anna LeBourdais
Subject: RE:

Martha,

Interrogatory #21 (SWGTA questions) are best addressed by Michael Killeavy. | am unaware of the specific details of the
current status of the SWGTA Contract and Oakville Generating Station.

Regards,
Kevin

From: Martha McOuat.
Sent: January 25, 2011 2:08 PM
To: Beverly Nollert; Karen Frecker; Raegan Bond; Bryan Young; Sean Brady; Guy Raffaele; Marc Collins; Richard Duffy;

2



Shawn Cronkwright; Kevin Dick; Michae! Killeavy; Ruth Covich; Miriam Heinz; Ed Nelimarkka
Cc: Michael Lyle; Anna LeBourdais
Subject: FW:

Today is the deadline for intervenors to submit their interrogatories. | am attaching my handwritten triage sheet for
Board Staff’s IRs so you can see how they have been assigned. If your name is in the “Sent To” category, at least one of
the 30 IRs contained has been assigned to you, Anna will send you templates to use for your responses shortly.

Please call me as soon as possible if you have concerns with the questions that have been assigned to you. If there are
some in particular that you feel require legal input we have arranged a meeting with our legal counsel for the 26™
advise us early in the process SO you can incorporate this mto your draft.

As you can see below, we are working on very tight timelines. | will forward others as soon as they are received:

Qur time lines are as follows:

January 25: Interrogatories received from Intervenors, distributed to authors immediately

February 1: Your responses due to Regulatory Affairs

February 2-3: Regulatory and Legal review, some further edits by authors may be required

February 4: . Mike Lyle review; some further edits may be required. Submit full package to Colin for review
February 7: Colin’s comments received, some further edits may be required

February 8: Responses filed with OEB

Please fee! free to submit your responses to Regulatory Affairs as they are completed, rather than holdlng the whole
package to the deadline date.

Your assistance with these is greatly appreciated.

From: Anna LeBourdais

Sent: January 25, 2011 1:53 PM

To: Martha McOuat

Subject:

Attached is the scanned version of the BOARD STAFF's interrogatories.

Cheers,

Anna







Crystaantchard,'-. L

From ,'_Mlchael Kllleavy - - : L
Sent: °° ° ° Thursday, Februal'y03 2011 7:18 PM SR TR e
To: 'ESmith@osler.com’; Deborah Langelaan

Cc: ‘Plvanoff@osler. com' 'RSebastlano@osler com’; Mlchael Lyle Susan Kennedy

Subject: - - -.-- . Re:Opinion on Re5|dual Value ..
Thah:l('yeu:Ellfo’E; Your a_r'lallysii'e"is_#'very_ Helpfu], -

As a follow up, if thé OPA were to be found by a court to have repudlated the contract would the OPA be able to rely on
the exclusnon clause related to consequentlal damages'-’ ' : -

Tharnks again for this.

Michael

Michael Killeavy, LL.B., MBA, P.Eng. ' ot
Director, Contract Managément

Ontario Power Authority

120 Adelaide St. West, Suite 1600

Toronto, Cntario, MSH 1T1

416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael.kifleavy@powerauthority.on.ca

From: Smith, Elliot [mailto:ESmith@osler.com]

Sent: Thursday, February 03, 2011 07:04 PM

To: Michael Killeavy; Deborah Langelaan

Cc: Ivanoff, Paul <PIvancff@osler.com>; Sebastiano, Rocco <RSebastiano@osler.com:>
Subject: RE: Opinion on Residual Value .. '

Michael/Deb,

As discussed, we have had a lawyer in our research group look into the question of whether the salvage value of
TCE’s facility is encompassed by the words of the OPA’s October 7 letter to TCE. I’ve set out below his

preliminary findings.

Based on the standard principal of damages at common law, if we look at the benefit of the contract to TCE, it
includes both the 20-year revenue stream from the OPA and whatever TCE is left with at the end of the term. In
other words, on.an assessment of the expectation value of damages of the contract, we would typically expect
the residual value would factor in. This result is more intuitive if you look to an analogy that goes the other
way. For example, if this were a nuclear power plant rather than a gas—ﬁred power plant, we would expect to
discount the 51gmﬁcant decommissioning costs from any lost profits in calculating the damages for breach of
contract.



That said, although we would expect the residual value of the facility to factor into an assessment of damages, it
is necessary to take into account a significant contingency in the residual value to reflect the possibility that the
facility either does not exist or does not function in 20 years. In this particular case, that contingency would also
need to take into account the considerable uncertainty around both the price of gas and the price of electricity in
20 years.

There was very little case law on point, but we did find one case that considered the concept of salvage value. Tt
“was a dispute between Air Canada and Ticketnet, who were partnering to develop an e-ticketing application.
When the application was partially complete, Air Canada was to finish it and share the final product with
Ticketnet. A dispute arose and Air Canada refused to finish the application or permit Ticketnet to finish the
application. Ticketnet sued Air Canada for loss of profits. In calculating its lost profits, Ticketnet did not
include any residual value for the software. The trial judge found that the lack of residual value constituted a
conservative assumption by Ticketnet, and in part used this to draw his conclusion that the valuation was a
reasonable one. This analysis was affirmed by the Ontario Court of Appeal. From this point, it can be inferred
that the court considered residual value to be a valid head of damage since if the court did not, it would not have
seen the exclusion of residual value as a conservative assumption.

With respect to the words of the October 7 letter, it references “reasonable damages...including the anticipated
financial value of the Contract.” As written, the words “anticipated financial value of the Contract” are
encompassed as part of the “reasonable damages” and not a stand-alone or separate head of damages. From this
we would tend to draw the conclusion that the words of the letter do not change the analysis of the damages
resulting from a breach of the contract since the letter itself onty promises “reasonable damages”.

Lastly, as you know there is an exclusion of consequential damages (including loss of pcoﬁts) set out in the
agreement, so to the extent that was applicable, it would considerably change the overall analysis of the
damages for breach of contract.

I hope this has been helpful. Please let us know if you have any follow-up questions or comments.

Elliot

&

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE
esmith@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 168

[x]

————— Original Message-----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Thursday, February 03, 2011 5:17 PM

To: Sebastiano, Rocco

Cc: Deborah Langelaan; Smith, Elliot; Ivanoff, Paul

Subject: Re: Opinion on Residual Value ....



We need this as soon as you can provide it and no later than Monday afternoon. Sorry to jam
you. . :

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1669
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

~-~=- Qriginal Message -----

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]

Sent: Thursday, February 03, 2011 @4:58 PM

To: Michael Killeavy

Cc: Deborah Langelaan; Smith, Elliot <ESm1th@osler com>, Ivanoff, Paul <PIvanoff@osler.com>
Subject: RE: Opinion on Re51dua1 Value ...

We have one of our lawyers in our research group doing some research on the issue to see if..
there has been any case law on this as it is a bit of an esoteric point. We'll try to get
- our memo revised in the next couple of days to consider this issue.

Given that this is also a commercial/business point as opposed to simply a legal
interpretation issue, I wonder whether it would make sense to get someone at a financial
advisory firm like Macquarie's (for example, Paul Bradley) or someone like Rob Cary to weigh
in on this point. The benefit of this is that if we end up having to negotiate the issue
"anticipated financial value of the Contract” someone with Paul's or Rob's background on
project financing and financial modelling would be able to assist us in ways that Safouh
cannot given that his background is more on the technical aspects of the project.

Regards, Rocco

----- Original Message-----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Thursday, February ©3, 2811 4:25 PM

To: Sebastiano, Rocco

Cc: Deborah Langelaan

Subject: Opinion on Residual Value ...,

Rocco,

When might we get your opinion on whether residual value of a project might reasonably
considered as damages for a breach of contract:?

We need to meet with TCE next week to "negotiate" alleged loss of profit on 0GS and it would
be helpful to have your opinion before we meet.

Thanks,
Michael



Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

128 Adelaide St. West, Suite 1600
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for
the named recipient(s) above and may contain information that is privileged,
confidential and/or exempt from disclosure under applicable law. If you
are not the intended recipient(s), any dissemination, distribution or
copying of this e-mail message or any files transmitted with it is strictly
prohibited.

If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this
e-mail message.
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This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel ast privilégié, confidentiel et
soumis a des droits d'auteur. Il est interdit de 1'utiliser ou
de le divulguer sans autorisation.
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Crystal Pritchard

From:

Sent:

To:

Cc:

Subject:
Attachments:

Thanks,

Susan H. Kennedy

Susan Kennedy. ",

Friday, February 04, 2011 8:21 AM
Michael Killeavy

Bonny Wong; Terry Gabriele; Michael Lyle
Financial Audit 2010 - Osler Audit Letter
20110204091233.pdf

Director, Corporate/Commercial Law Group

Ontario Power Authority

T: 416-969-6054
F: 416-969-6383

E: susan.kennedy@powerauthorify.on.ca






120 Aélaide StrectWest
= Suite 1600 ° e
Toronta, Ontarlo M5H 1T1

T 416-967-7474-
F416967 1947 . T,
WWW, powerauthonty onca

Osler, Hoskin & Harcourt LLP
1 First Canadian Place
Toronto ON, M5X 1B8

Attention: Mr, Rocco Sebastiano
Jamuary 24, 2011

Dear Sir(s):

In connection with the preparation and audit of our financial statements for the fiscal period ended Deccmbei' 31,2010,
we have made the following evaluations of claims and possible claims with rcspect to which your firm's advice or
representation has been sought:

Description Evaluation

TransCanada . and Onfario Power Likelihood of loss is mot
Authority - In light of the Ontario determinable and the amount is
Government's announcement with respect not reasonably estimable.

to the Oakville Generating Station, that

the gas plant in Oakville is no longer
peeded and the plant will not proceed,” )\) QRJ
TransCanada and Ontario Power »Ieﬂ‘{'%

Authority (OPA) have begun discussions - / ({
where both sides have mutually agree to ' G’rgﬂﬁﬁh"-
terminate the contract and are in the < u H_
process of discussing reasonable payments : :
TransCanada is entitled to. _ -

Would you please advise us, as of February 2, 2011, on the following points:

(2) Are the claims and possible claims properly described?
(b) Do you consider that our evaluations are reasonable?

(c) Are you aware of any claims not listed above which are outstanding? If so, please include in your response
letter the names of the parties and the amount claimed. .



Ontario Power Authority
This enquiry is made in accordance with the Joint Policy Statement of January 1978 approved by The Canadian Bar
Association and the Auditing Standards Committee of The Canadian Institute of Chartered Accountants,

Please address your reply, marked “Privileged and Confidential,” to this company and send a Signéd" copy of the reply
directly to-our auditors, KPMG LLP, Attention: Sandra Chiu via email at schiul@kpmg.ca - -

Yours truly,

Michael Lyle

General Council and VP Legal
cc: KPMGLLP



Crystal Pritchard

From: Susan Kennedy

Sent: Friday, February 04, 2011 9:19 AM

To: Michael Lyle: Michael Killeavy; Deborah Langelaan; JoAnne Butler; 'rsebastiano@osler.com’;
' 'ESmith@osler.com’

Subject: : Latest Attempt at Directive

Attachments: KWC TransCanada Direction 26 01 2011 cln OPA Comments_110204v1.docx

Privileged and Confidential (Solicitor and Client Privilege)

This email contams privileged legal advice and should not be forwarded to puarties outside of OPA. Please limit internal
circulation.

Aftached is my latest attempt at a KWC Directive that might meet MEI and OPA needs (if not wants).
All input welcome and appreciated.

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 418-969-6054

F: 416-969-6383

E: susan.kennedy@powerauthority.on.ca







LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULA_TiON._ _

Febmagy.lraﬁe&&y 2011
Mr Colm Andersen o

Chlef Executlve Ofﬁcer C

Ontano Power Authonty

Suite 1600

120 Adelaide Street West

Toronto, ONMSH 1T1: . 4

Dear Mr. Andersen, . o ﬁq \% |

Re: Kltchener-Waterloo -Cambridge Area New Supply gl;a;.g,; : ”’?%? T

%4 &E%&

I write in connection with my authonty as the M1mster of Energ,y%m ord’er\‘te exercise the

statutory power of ministerial ditection that I have in respect ta.‘slo PoWEf*‘ Authonty (the
“OPA”) under sectlon 25. 32 of the Electrzczty Act, 1 998 (the i t”) é‘:ﬁ
: u
5
o

Back ound. ,

The 2007 proposed Integrated Power System Plan f@?e\%%ste ‘b§§d for a gas plant in Kitchener-
Waterloo-Cambridge (the “KWC Area”). 11d1n&on ﬂi’;%raﬁeg $ identified in the 2007 plan, in
our Long Term Energy Plan, the. Governmen entrﬁ cf‘%ﬁae%alue of natural gas generation for
peak needs where it can address local anda’s’ys e haiil ity issues. The Government confirmed
the continued need for a clean, modern n%tﬁgal g’a%ﬁ d plant in the KWC Area.

; ; %}%nd advice from the OPA that it is prudent and
al "hs—ﬁred power plant that has contract capacity of

At

approximately 450MW fog, déplo: ‘::' t 16 the KWC Area by the sprinig of 2015 (the “KWC
Project”) to meet loca t&i&ﬁg@ the KWC Area, demand is growing at more than twice

the provincial rate. “‘%& |

Pursuant to a dlrec"lnon dﬁ%lr\)%ugust 18, 2008 (the “2008 Direction”), the OPA. procured from
: ransggnada ner (“TransCanada™) the design, construction and operation of a 900MW
na gas gEneragtég station in Oakville (the “Oakville Generating Station™). On October 7,
2010, Lann ount the Oakviile Generating Station would not proceed as changes in demand
and supplyl a){%%nade the Oakville Generating station no longer necessary. :

The Government has dete :
necessary to build a simple ¥k,

In light of the foregoing, together with the OPA, the Government has discussed with
TransCanada a project —that would meet the KWC Area supply requirement. :

Direction

Therefore, pursuant to my authority under subsection 25.32(4) of the Act, I direct the OPA to
assume responsibility for discussions with TransCanada to procure a gas plant-with contract
capacity of 450MW in the KWC Area to address the reliability needs described above, including



LEGAL ADVICE — PRIVILEGED AND CONF-IDENTIAL — NOT FOR CIRCULATION

the negotiation and execution of an interim implementation agreement to address the costs of and
work on the KWC Project before a definitive agreement is executed. To best protect electricity
rate payers, the OPA should, if it deems appropriate, combine such negotiations with settlement
discussions in respect of the mutual termination of the contract for the Qakville Generatin
Station, looking for opportunities to reprofile investments already made by TransCanada_and
minimize overall costs.

It is anticipated that the OPA will complete the contract for the KWC Prolect by June 30 2011
' having regard to a reasonable balance of risk for TransCanada, the muhﬂﬁteﬁmhatmn of the

contract for the Oakville Generation Project and the needs and interests o & electricity
customers. It is further expected that the contract provide for an in serv:lce @f no’ Ihlﬁt than
spring of 2015 to meet the demand needs of the community. " !% i, m;,&

As with all electricity generation projects procured by theg"."?}%a fh W@%iject shall be
required to undergo all applicable municipal and envuonme appf@yals 0 ensure it meets or
exceeds regulated standards, including those for air @uality, 1 %%e odbur and vibration. Any
duty to consult and accommodate Aboriginal communiti ~Qn the %%rog ect must be fulfilled.

For greater clarity, the OPA is not requned%by e to enter into"a-confract with
TransCanada if it is unable to reach agreem nsCanada on terms that satisfy the
requirements of this direction and fully cons rat a i$* interests. In such event, the OPA
may seek to recover its costs, if any, relaimgﬁtoﬂthe nﬁ'plementatlon agreement in accordance
with its statutory authority. e

e
l.{“ {

I further direct that the 2008 Dli‘ectle;n ls‘hereb}‘z;,revoked

1-.\9

This direction shall bése?fectw’% angf as of the date hereof.

\%




Crystal Pritchard

From:  .! =z +-»  Martha McQuat. .. .=

‘Sent:: . .- ... - Friday, February 04, 2011 941 AM

To: - - .. . -« . ..-Michael Lyle; Susan Kennedy, M:chael Kil[eavy

Cc: JoAnne Butier; Karen Frecker

Subject: RE: BOARD STAFF IR 1-1-21

So I'11 go with MK's original response? GeeoMI T R T S

————— Original Message-----

From: Michael Lyle

Sent: February 4, 2011 9:38 AM

To: Susan Kennedy; Michael Killeavy; Martha McOuat
Cc: JoAnne Butler

Subject: RE: BOARD STAFF IR I-1-21

I would prefer to avoid answering-the question directly: There is also an argument that the
directive was spent once we executed the original contract with TCE.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, MSH 1T1

Direct: 416-969-6035

Fax: 416.969.6383 _

Email: michael.lylée@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

----- Original Message-----

From: Susan Kennedy

Sent: February 4, 2011 8:41 AM

To: Michael Killeavy; Martha McOuat
Cc: JoAnne Butler; Michael Lyle
Subject: RE: BOARD STAFF IR I-1-21

"I concur with Michael's proposed response.

The only thing we should probably try to address is the following part of the question:
"What is the status of the August 18, 208 directive?"

I would suggest modifying Michael's proposed response to (a}, as follows:

(a) The August 18, 2008 directive remains in force. The OPA has not’ yet finalized its plans
for procuring supply in the SWGTA in the absence of the 0GS contract. The Electricity

1



Resources and Power System Planning divisions will be worklng on a plan to procure whatever
supply is required in 2011;

Michael Lyle should check as to whether we are comfortable saying that. I considered, "The
August 18, 2008 directive remains in force; however, the OPA anticipates that the directive
will be rescinded by the Minister of Energy”. I'm uncomfortable going there at this point
but I, in turn, defer to Mike Lyle on this one.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

----- Original Message-----

From: Michael Killeavy

Sent: February 4, 2011 8:3@ AM

To: Martha McOuat; Susan Kennedy
Cc: JoAnne Butler

Subject: RE: BOARD STAFF IR I-1-21
Importance: High

~ Martha,

I can answer most of questions, but not all. T defer to Susan or one of her colleagues to
comment on the current status of the Oakville directive in answer to (a) I presume it still
exists but is unfulfilled or frustrated as a result of the government s dec151on)

(a) The OPA has not yet finalized its plans for procuring supply in the SWGTA in the absence
of the 0G5 contract. The Electricity Resources and Power System Planning divisions will be
working on a plan to procure whatever supply is required in 2011;

(b) The OPA has entered into negotiations with TransCanada Energy to terminate the 0GS
contract on mutually satisfactory terms. Three staff have been deployed to negotiate the
termination of the 0GS contract. Performance will be measured in terms of limiting the cost
to the ratepayer.

I hope this is alright. I recognize that it's not terribly detailed, but at this point in
time we don't have a lot of detail and as the negotiations with TransCanada are ongoing, we
need to be very mindful of what we say.

Thank you,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1609
Toronto, Ontario, M5H 171
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

----- Original Message-----
From: Martha McOuat

Sent: Thu ©3-Feb-11 5:24 PM
To: Susan Kennedy



Cc: Michael Killeavy
Subject: FW: BOARD STAFF IR I-1-21

Are you able to help out with this?

From: Michael Killeavy

Sent: February 2, 2011 4: 51 PM
To: Anna LeBourdais ‘
Cc: Martha McOuat; erlam Helnz
Subject: Re: BOARD STAFF IR I-1-21

ThlS is going to take a while to answer. I don't think I can answer (a) and I can't say much

about (b) either.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

129 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 {office)

416-969-6071 (fax)-

- 416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Anna LeBourdais

Sent: Wednesday, February 62, 2011 04:44 PM
_ To: Michael Killeavy

Cc: Martha McOuat; Miriam Heinz

Subject: BOARD STAFF IR I-1-21

Michael,

Martha McOuat has asked me to forward this Interrogatory to you to complete. I've attached
the template for that purpose.

Thank you, -

Anna LeBourdais

From: Kevin Dick
Sent: January-25, 2011 6:31 PM
To: Martha McOuat; Michael Killeavy



Cc: Michael Lyle; Anna LeBourdais
Subject: RE:

Martha,

Interrogatory #21 (SWGTA questions) are best addressed by Michael Killeavy. I am unaware of
the specific details of the current status of the SWGTA Contract and 0akv111e Generating
Station.

Regards,

Kevin

From: Martha McQuat

Sent: January 25, 2811 2:08 PM

To: Beverly Nollert; Karen Frecker, Raegan Bond; Bryan Young, Sean Brady; Guy Raffaele; Marc
Collins; Richard Duffy; Shawn Cronkwright; Kevin Dick; Michael Killeavy; Ruth Covich; Miriam
Heinz; Ed Nelimarkka

Cc: Michael Lyle; Anna LeBourdais

Subject: FW:

Today is the deadline for intervenors to submit their interrogatories. I am attaching my
handwritten triage sheet for Board Staff's IRs so you can see how they have been assigned. If
your name is in the "Sent To" category, at least one of the 3@ IRs contained has been
assigned to you. Anna will send you templates to use for your responses shortly..

Please call me as soon as possible if you have concerns with the questions that have been
assigned to you.. If there are some in particular that you feel require legal input we have
arranged a meeting with our legal counsel for the 26th to advise us early in the process so
you can incorporate this into your draft.

As you can see below, we are working on very tight timelines. I will forward others as soon
as they are received.

Our time lines are as follows:

January 25: Interrogatories received from Intervenors, distributed to
authors immediately



February 1:° “Your responses due to Regulatory Affairs

February 2-3: A Regulatory and Legal review, some further edits by authors
may be required

February 4: Mike Lyle review; some -further edits may be required.
Submit full package to Colin for review '

February 7: © Colin's comments received, some further edits may be
required : :
February 8: Responses filed with OEB

Please feel free to submit your responses to Regulatory Affairs as they are completed, rather
than holding the whole package to the deadline date. ’

Your assistance with these is greatly appréciated.

From: Anna LeBourdais

Sent: January 25, 2011 1:53 PM
To: Martha McQuat

Subject:

Attached is the scanned version of the BOARD STAFF's interﬁogatories.

Cheers,

Anna






Crystal Pritchard

From: Michael Lyle

Sent: <a; @4 - Friday, February 04, 2011 9:42 AM. "

To;. i Dol _Martha McOuat .
S '_' W. BOARD STAFF IR l 1-21 o

Subjecf

Although I w'csfi;;gj 4dd our standard 1iné about not having capacity to break ‘doiin costs. -

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority :

120 Adelaide Street West, Suite 1608
Toronto, Ontario, M5H. 1T1

Direct: 416-269-6035

Fax: 416.969.6383

"Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmittéd with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohlblted If you have received this niessage in error, or are not the named
rec1plent(s), please notify the sender 1mmed1ate1y and delete this e- ma11 message

----- Original Message-----

From: Martha McOuat

Sent: February 4, 2011 9:41 AM

To: Michael Lyle; Susan Kennedy; Michael K111eavy
Cc: JoAnne Butler; Karen Frecker

Subject: RE: BOARD STAFF IR I-1-2T

So I'l1l go with MK's original response?

----- Original Message-----

From: Michael Lyle

Sent: February 4, 2011 9: 38 AM

To: Susan Kennedy; Michael Killeavy; Martha McOuat
Cc: JoAnne Butler

Subject: RE: BOARD STAFF IR I-1-21

I would prefer to avoid answering the question directly. There is also an argument that the
directive was spent once we executed the original contract with TCE.

Michael Lyle

General Counsel and Vice President
Legal, Aborlglnal & Regulatory Affairs
Ontario Power Authority

120 Adelalde Street West, Suite 1690
Toronto, Ontario, MSH 1T1

Direct: 416-969-6635

Fax: 416.969.6383



Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), pleasé notify the sender immediately and delete this e-mail message

----- Original Message-----

From: Susan Kennedy

Sent: February 4, 2011 8:41 AM

To: Michael Killeavy; Martha McOuat
Cc: JoAnne Butler; Michael Lyle
Subject: RE: BOARD STAFF IR 1-1-21

I concur with Michael's proposed response.

The only thing we should probébly try to address is the following part of the question:
"What is thehstatus of the Aqgg;; 18, Zaes‘directive?“

I would-sUggést;maqﬁfj%ng'Miqhééligjprdposed regpbnse,;ﬁ té),;és'fbilows:

(a) The August 18, 2008 directive remains in force. The OPA has not yet finalized its plans
for procuring supply in the SWGTA in the absence of the 0GS contract. The E1ectr1c1ty
Resources and Power System Planning divisions will be working on a plan to procure whatever
supply is required in 2011;

Michael Lyle should check as to whether we are comfortable saying that. I considered, "The
August 18, 2008 directive remains in force; however, the OPA anticipates that the directive
will be rescinded by the Minister of Energy”™. I'm uncomfortable going there at this point
but I, in turn, defer to Mike Lyle on this one. :

Susan H. Kennedy
Director, Corporate/Commercial Law Group

----- Original Message-----

From: Michael Killeavy

Sent: February 4, 2011 8:38 AM

To: Martha McOuat; Susan Kennedy
Cc: JoAnne Butler

Subject: RE: BOARD STAFF IR I-1-21
Importance: High

Martha,

I can answer most of questions, but not all. I defer to Susan or one of her colleagues to
comment on the current status of the Oakville directive in answer to (a) I presume it still
exists but is unfulfilled or frustrated as a result of the government's decision).

(a) The OPA has not yet finalized its plans for procuring supply in the SWGTA in the absence
of the 0GS contract. The Electricity Resources and Power System Planning divisions will be
working on a plan to procure whatever supply is required in 2011;



(b) The OPA has entered into negotiations with TransCanada Energy to terminate the 0GS
contract on mutually satisfactory terms. Three staff have been deployed to negotiate the
termination of the 0GS contract. Performance will be measured in terms of limiting the cost
to the ratepayer.. Cohiey e -

I hope this is alright. 1 recognize that it's not terrlbly detalled but at thls p01nt in-
time we don't have a lot of detail and as -the negotlatlons with TransCanada are, ong01ng, we-
need to be very mindful of what we say. _ :

Thank you,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority -

120 Adelaide St. West, Suite 16089
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (Fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

---~--0Original Message-----

From: Martha McOuat

Sent: Thu @3-Feb-11 5:04 PM

To: Susan Kennedy

Cc: Michael Killeavy

Subject: FW: BOARD STAFF IR I-1-21

Are you able to help out with this?

From: Michael Killeavy
Sent: February 2, 2011 4:51 PM
To: Anna LeBourdais
Cc: Martha McOuat; Miriam Helnz
Subject: Re: BOARD STAFF IR I-1-21

This is going to take a while to answer. I don't thlnk I can answer (@) and I can't say much
about (b) either.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1Tl
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

" Michael.killeavy@powerauthority.on.ca




From: Anna LeBourdais

Sent: Wednesday, February 02, 2011 04:44 PM
To: Michael Killeavy

Cc: Martha McOuat; Miriam Heinz

Subject: BOARD STAFF IR I-1-21

Michael,

Martha McOuat has asked me to forward this Interrogatory to you to complete. I've attached
the template for that purpose. :

Thank you,

Anna LeBourdais

From: Kevin Dick

Sent: January 25, 2011 6:31 PM

To: Martha McOuat; Michael Killeavy
Cc: Michael Lyle; Anna LeBourdais
Subject: RE:

Martha,

Interrogatory #21 (SWGTA questions) are best addressed by Michael Killeavy. I am unaware of
the specific details of the current status of the SWGTA Contract and Oakville Generating
Station.

Regards,

Kevin

From: Martha McOuat

Sent: January 25, 2011 2:88 PM

To: Beverly Nollert; Karen Frecker; Raegan Bond; Bryan Young; Sean Brady; Guy Raffaele; Marc
Collins; Richard Duffy; Shawn Cronkwright; Kevin Dick; Michael Killeavy; Ruth Covich; Miriam
Heinz; Ed Nelimarkka

Cc: Michael Lyle; Anna LeBourdais

Subject: FW:



Today is the deadline for intervenors to submit their- 1nterrogatorles I am attaching my. .-
handwritten triage sheet for Board Staff's IRs so you can see how they have been assigned. If
your name is in the "Sent To" category, at least one of the 3@ IRs contained has been
assigned to you. Anna will send you templates to use for your responses shortly.

Please call me as soon as possible if you have concerns with the questions that have been
assigned to you. If there are some in particular that you feel require legal input we have
arranged a meeting with our legal counsel for the 26th to advise us early in the process so
you can incorporate this into your draft.

As you can see below, we are working on very tight timelines. I will forward otheis as soon
as they are received.

our time lines are as follows:

January 25: Interrogatories received from Intervenors, distributed to
authors immediately .

February 1: Your responses due to Regulatory Affairs

February 2-3: ' Regulatory and Legal review, some. further edits by authors
may be required :

February 4: Mike Lyle review; some further edits may be required.
Submit full package to Colin for review

February 7: Colin's comments received, some further edits may be
required
February 8: Responses filed with OEB

Please feel free to submit your responses to Regulatory Affairs as they are completed, rather
than holding the whole package to the deadline date.

Your assistance with these is greatly appreciated.

From: Anna LeBourdais

Sent: January 25, 2011 1:53 PM
To: Martha McOuat

Subject:



Attached is the scanned version of the BOARD. STAFF's interrogatories.

Cheers,

Anna



CryetafPrﬁehefdnrf‘

From: ... ..o - . - Mlchael Lyle i

Sent: Friday, February 04, 2011 1 29 PM . ' .
To: Deborah Langelaan; Michael Killeavy; Susan Kennedy, JoAnhe Butler B
Subject: RE: Latest Attempt at Directive

Other option is "up to 500 MW",

Michael Lyle
General Counsel and Vice Pre51dent
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority
120 Adelaide Street West, Suite 1600
Toronto, Ontario, MS5H 1T1
Direct: 416-969-6835
Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for thé named
recipient(s) above and may contain information that is privileged, confidential and/or’ exempt
from disclosure under applicable law. If you are not the intended rec1p1ent(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this ‘message in érror, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

————— Original Message-~---

From: Deborah Langelaan

Sent: February 4, 2011 1:28 PM

To: Michael Killeavy; Susan Kennedy; Michael Lyle; JoAnne Butler; ;
Subject: RE: Latest Attempt at Directive

I specifically asked Susan to include Contract Capacity of 458 MW but based on yesterday's
discussions it locks like we need a little wlggle room. Perhaps the language could be
"approximately 450 MW" . _

Deb

Deborah Langelaan | Manager, Natural Gas Projects|OPA | Suite 160@ - 128 Adelaide St. W. |

Toronto, ON M5H 1T1 |
T: 416.969.6052 | F: 416.967.1947| deborah.langelaan@powerauthority.on.ca |

----- Original Message-----

~ From: Michael Killeavy

Sent: February 4, 2011 1:20 PM ‘

To: Susan Kennedy, Michael Lyle, Deborah Langelaan; JoAnne Butler; 'rsebastiano@osler.com’;
'ESmith@osler.com’

Subject: RE: Latest Attempt at Directive

Could we mention the nameplate capacity of instead of referring to the Contract Capacity, or
not mention capacity at all? We may need some flexibility in this regard as we go forward
with TCE. .



Is it possible to mention the 7 October 2010 letter from the OPA to TCE in the last sentence
on the second page,e.g., "... to reprofile investments already made by TransCanada and
minimize overall costs in the context of the 7 October 2018 letter from the OPA to
TransCanada"? I am thinking that we need something that 1links that letter’'s commitment to the
negotiations, otherwise why are we doing it.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-56288 (office)

416-969-6871 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

————- Original Message-----

From: Susan Kennedy

Sent: Fri 04-Feb-11 9:18 AM

To: Michael Lyle; Michael Killeavy; Deborah Langelaan; JoAnne Butler,
'rsebastiano@osler.com'; "ESmith@osler.com’

Subject: Latest Attempt at Directive

Privileged and Confidential (Solicitor and Client Privilege)

This email contains privileged legal advice and should not be forwarded to parties outside of
OPA. Please limit internal circulation.

Attached is my latest attempt at a KWC Directive that might meet MEI and OPA needs (if not
wants).

All input welcome and appreciated.

Susan H. Kennedy
Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 416-969-66854



F: 416-969-6383

E: susan.kennedy@powerauthority.on.ca <mailto:susan.kennedy@powerauthority.on.ca>






Crystal Pritchard

From:
Sent:
To:
Subject:

JoAnne Butler
Friday, February 04, 2011 1:59 PM
Michael Killeavy; Mlchael Lyle; Deborah Langelaan Susan Kennedy, "

. RE: Latest Atternpt at Dll’eCtIVe

Yes, that could work - it would need to be changed ‘in both background and dlrectlve
paragraph I am comfortable with the other red 11nes that Susan made: -

JoAnne C. Butler

Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 16@0

‘Toronto, Ontario M5H

416-969-6005 Tel.
416-969-6071 Fax.

im

ioanne.butler@pbWerauthbni%v.bh,Ca

_____ Original Message

From: Michael Killeavy

Sent: Viernes, @4 de Febrero de 2011 ©1:34 p.m.

To: Michael Lyle; Deborah Langelaan; Susan Kennedy; JoAnne Butler; '';
Subject: RE: Latest Attempt at Directive

sure, up to 500 MW is

Tt LI ]

good.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West,

Toronto, Ontario, MS5H
. 416-969-6288 (office)
416-969-6071 (fax)
416-520-9788 (cell)

Suite 16€@
1T1

Michael. kllleavv@powerauthonity.on.ca

----- Original Message
From: Michael Lyle

Sent: Fri ©4-Feb-11 1:
To: Deborah Langelaan; Michael Killeavy; Susan Kennedy; JoAnne Butler; ;

28 PM

Subject: RE: Latest Attempt at Directive

Other option is “up to 500 MW".

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontaric Power Authority

120 Adelaide Street West, Suite 1660

Toronto, Ontario, MSH

iT1




Direct: 416-969-6035
Fax: 416.969.6383 -
Email: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

————— Original Message-----

From: Deborah Langelaan

Sent: February 4, 2011 1:28 PM

To: Michael Killeavy; Susan Kennedy; Michael Lyle; loAnne Butler; ;
Subject: RE: Latest Attempt at Directive

I specifically asked Susan to include Contract Capacity of 450 MW but based on yesterday's
discussions it looks like we need a little wiggle room. .  Perhaps the language could be
"approximately 450 MW".

beb

Deborah Langelaan | Manager, Natural Gas Projects|OPA | Suite 16@@ - 120 Adelaide St. W. |
Toronto, ON MSH 1T1 |
T: 416.969.6052 | F: 416.967.1947| deborah.langelaan@powerauthority.on.ca |

----- Original Message-----

From: Michael Killeavy

Sent: February 4, 2811 1:28 PM

To: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler; 'rsebastiano@osler.com';
'ESmith@osler.com'

Subject: RE: Latest Attempt at Directive

Could we mention the nameplate capacity of instead of referring to the Contract Capacity, or
not mention capacity at all? We may need some flexibility in this regard as we go forward
with TCE. :

Is it possible to mention the 7 October 2010 letter from the OPA to TCE in the last sentence
on the second page,e.g., "... to reprofile investments already made by TransCanada and
minimize overall costs in the context of the 7 October 2010 letter from the OPA to
TransCanada®? I am thinking that we need something that links that letter's commitment to the
negotiations, otherwise why are we doing it.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1668
Toronto, Ontario, M5H 1T1
416-969-6288 (office)



416-969-6071 (fax)
416-520-9788 (cell)

Michae}.killeavy@gowerauthority.on.ca

~——;-0r1g1nal Message-----

From: Susan Kennedy

Sent: Fri 94-Feb-11 9:18 AM

To: Michael Lyle; Michael Killeavy; Deborah'Langelaan, JoAnne Butler;
'rsebastiano@osler.com’; 'ESmith@osler.com'

Subject Latest Attempt at Directive

Priviléged and Confidential (Solicitor and Client Privilege)

This email contains privileged legal advice and should not be forwarded to parties outside of
OPA. Please limit internal circulation.

Attached is my latest attempt at a KWC Directive that might meet MEI and OPA needs (if not
wants).

All input welcome and appreciated.-

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 416—969-6054

F: 416-965-6383

E: susan.kennedy@powerauthority.on.ca <mailto:susan.kennedy@powerauthority.on.ca>







Crystal Pritchard

. From: ~ . Michael Killeavy
Sent: - 7 * Friday, February 04, 2011 6 43 PM -
To: -'RSebastlano@osler com' o : o :
Ce: Deborah Langelaan; Mlchael Lyie Susan Kennedy, 'ESmlth@osler com’;
: o . 'Plvanoff@osler.com' . . - : . _ _
Subject: o Re: Oplmon on ReSIdual Value

Thank you Rocco. This is helpful.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority -

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 {office)

416-969-6071 {fax)

416-520-9788 (cell)

" Michael.killeavy@powerauthority.on.ca

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]

- Sent: Friday, February 04, 2011 06:38 PM

To: Michael Killeavy '

Cc: Deborah Langelaan; Michael Lyle; Susan Kennedy; Smith, Elliot <ESmith@osler.com>; Ivanof'f Paul

<PIvanoff@osler.com>
Subject: RE: Opinion on Residual Value ....

Michael,

In our view, assuming that the OPA has repudiated the Contract, such a Lepudlauon would not, in itself, prevent
the OPA from relying on s. 14.1 of the Contract, which excludes liability for consequential damages.

The Supreme Court of Canada recently “Ia_ud to rest” the doctrine of fundamental breach as it relates to the
enforceability of an exclusion of Hability clause: Tercon Contractors Ltd. v. British Columbia, 2010 SCC 4
(Tercon). Following Tercon, a party that repudiates or “fundamentally breaches™ an agreement does not
thereby forfeit the protection of an exclusion clause. Instead, the court will apply the following three-part test in
determining the applicability and validity of an exclusion clause in a given case:

1. As a matter of interpretation, does the wording of the exclusion clause apply to the particular
circumstances of the case?

2. If the exclusion clause applies, was it unconscionable at the time the contract was made?
3. If the exclusion clause applies and was not unconscionable at the time of formation, should the court
nevertheless refuse to enforce it on the basis of an overriding public policy (i e., party seeking to rely on

the exclusion clause has engaged in fraud, criminality, or other unconscionable behaviour)?

1




In our view, it is likely that s. 14.1 of the Contract would meet the requirements of this three—part test in the
circumstances of this case:

1. Interms of applicability, s. 14.1 is broadly worded so as to apply to a party’s liability “under this
Agreement or under any cause of action relating to the subject matter of this Agreement™;

2. It appears unlikely that s. 14.1 was “unconscionable” at the time it was made (it was agreed to by
. sophisticated parties with access to legal counsel, it does not-constitute a total bar on liability, and it
protects both parties); and

3. The OPA, in repudiating the Contract, has not engaged in conduct that justifies a refusal to enforce s.
14.1 on the basis of an “overriding public policy” (the repudiation was not criminal, duplicitous or
otherwise unconscionable).

However, we caution that further research may be required to determine the extent to which TCE’s claims for
damages fall within the scope of s. 14.1. Section 14.1 excludes liability for “consequential damages, including
loss of profits” (emphasis added). TCE could raise the argument that s. 14.1 would not exclude liability for lost
profits that constitute direct damages (albeit TCE would then have to establish how its loss of profits were a
direct consequence as opposed to an indirect consequence of the OPA’s repudiation of the Contract).
Furthermore, as discussed in our Iegal memo of December 1, 2010, TCE could also argue that the OPA’s letter
of October 7, 2010 constitutes a waiver of OPA’s ability to rely upon Section 14.1.

Thanks, Rocco
El

Rocco Sebastiano
Partner

416.862,5859 DIRECT
416.862.6666 FACSIMILE
rsebastiano@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

<3

From: Michae! Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Thursday, February 03, 2011 7:18 PM

To: Smith, Elliot; Deborah Langelaan

Cc: Ivanoff, Paul; Sebastiano, Rocco; Michael Lyle; Susan Kennedy
Subject: Re: Opinion on Residual Value ..

Thank you Elliot. Your analysis is very helpful. .

As a follow up, if the OPA were to be found by a court to have repudiated the contract, would the OPA be able
to rely on the exclusion clause related to consequential damages?

Thanks again for this.

Michael



- Michael Killeavy, LL,B., MBA, P.Eng..
.. Director, Contract Management
Ontario Power Authority -

* 120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1

.. 416-969-6288 (office) ...

416-969-6071 (fax)

416-520-9788 {cell)
Michael.killeavy@powerauthority.on.ca

From: Smith, Elliot [mailto:ESmith@osler.com]

Sent: Thursday, February 03, 2011 07:04 PM

To: Michael Killeavy; Deborah Langelaan

Cc: Ivanoff, Paul <PIvanoff@osier.com>; Sebastiano, Rocco <RSebastiano@osler.com>
Subject: RE: Opinion on Residual Value ....

Michael/Deb,

As discussed, we have had a lawyer in our research group look into the question of whether the salvage
value of TCE’s facility is encompassed by the words of the OPA’s October 7 letter to TCE, I've set out

below his preliminary findings.

Based on the standard principal of damages at common law, if we look at the benefit of the contract to
TCE, it includes both the 20-year revenue stream from the OPA and whatever TCE is left with at the end

. of the term. In other words, on an assessment of the expectation value of damages of the contract, we
would typically expect the residual value would factor in. This result is more intuitive if you look to an
analogy that goes the other way. For example, if this were a nuclear power plant rather than a gas-fired
power plant, we would expect to discount the significant decommissioning costs from any lost profits in
calculating the damages for breach of contract.

That said, although we would expect the residual value of the facility to factor into an assessment of
damages, it is necessary to take into account a significant contingency in the residual value to reflect the
possibility that the facility either does not exist or does not function in 20 years. In this particular case,
that contingency would also need to take into account the considerable uncertainty around both the price
of gas and the price of electricity in 20 years.

There was very liftle case law on point, but we did find one case that considered the concept of salvage
value. It was a dispute between Air Canada and Ticketnet, who were partnering to develop an e-ticketing
application. When the application was partially complete, Air Canada was to finish it and share the final
product with Ticketnet. A dispute arose and Air Canada refused to finish the application or permit
Ticketnet to finish the application. Ticketnet sued Air Canada for loss of profits, In calculating its lost
profits, Ticketnet did not include any residual value for the software. The trial judge found that the lack
of residual value constituted a conservative assumption by Ticketnet, and in part used this to draw his
conclusion that the valuation was a reasonable one. This analysis was affirmed by the Ontario Court of
Appeal. From this point, it can be inferred that the court considered residual value to be a valid head of
damage since if the court did not, it would not have seen the exclusion of residual value as a
conservative assumption.



With respect to the words of .the October 7 letter, it references “reasonable damages...including the
anticipated financial value of the Contract.” As written, the words “anticipated financial value of the
Contract” are encompassed as part of the “reasonable damages” and not a stand-alone or separate head
of damages. From this we would tend to draw the conclusion that the words of the letter do not change
the analysis of the damages resulting from a breach of the contract since the letter itself only promises
“reasonable damages”.

Lastly, as you know there is an exclusion of consequential damages (including loss of profits) set out in
the agreement, so to the extent that was applicable, it would considerably change the overall a.naly51s of
the damages for breach of contract.

I hope this has been helpful. Please let us know if you have any follow-up questions or comments.

Elliot

=

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE
esrmth@osler com

. Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontarie, Canada M5X 1B38

————— original Message-----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on. ca]
Sent: Thursday, February 3, 2011 5:17 PM

To: Sebastiano, Rocco

Cc: Deborah Langelaan; Smith, Elliot; Ivanoff, Paul

Subject: Re: Opinion on Residual Value ....

We need this as soon as you can provide it and no.later than Monday afternocon. Sorry to
jam you.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

128 Adelaide 5t. West, Suite 1688
Toronto, Ontario, MS5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca



From: Sebastiano; Rocco [mailto:RSebastianofosler.com]

Sent: Thursday, February 83, 2011 ©4:58 PM '

To: Michael Killeavy

Cc: Deborah Langelaan; Smith, Elliot <ESm1th@osler com>; Ivanoff, Paul .. -
<PIvanoff@osler.com> - - - : . , o - '
Subject: RE: 0p1n10n on Re51dual value ....

we have one of our lawyers in our research group doing some research on the issue to
see if there has been any case law on this as it is a bit of an esoteric point. We'll
try to get our memo rev1sed in the next couple of days to con51der thls issue.

Given that this is also a commerc1a1/bu51ness point as opposed to 51mp1y a legal
interpretation issue; I wonder whether it would make sense to get someone at a ..
financial advisory firm.like Macquarie's (for example, Paul Bradley) or someone like
Rob Cary to weigh in on this point. The benefit of this is that if we end up having to
negotiate the issue "anticipated financial value of the Contract" someone with Paul's
or Rob's background on project financing and financial modelling would.be able to
assist us in ways that Safouh cannot given that his background is more. on the technical
aspects of the project. '

Regards, Rocco

----- Original Message-----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Thursday, February @3, 2011 4:25 PM

To: Sebastiano, Rocco

Cc: Deborah Langelaan

Subject: Opinion on Residual Value ....

Rocco,

When might we gét your opinion on whether residual value of a project might reasonably
considered as damages for a breach of contract?

We need to meet with TCE next week to "negotiate" alleged loss of profit on 0GS and it
would be helpful to have your opinion before we meet.

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority’

. 120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1

416-969-6288 (office)

416-969-6071 (fax)

416-52@-9788 (cell)
Michael.killeavy@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for
the named recipient(s) above and may contain information that is privileged,
confidential and/or exempt from disclosure under applicable law. If you
are not the intended recipient(s), any dissemination, distribution or

5.



copying of this e-mail message or any files transmitted with it is strictly
prohibited.

If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this
e-mail message.

ok o ok 35 s sk o 3 o 3 3K 38 o ok s sfe e ofe b e o ofe e e obe b ok sfe she e e e e e vk e ke e e e st e e ke ok ok e e o e e ko ek e e ke ek ok ook ok R K ok
This e-mail messageé is privileged, confidential and subject to -
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis a des droits d'auteur. Il est interdit de 1'utiliser ou
de le divulguer sans autorisation.

*****************************************************#**************



Crystal Pritchard

From: Karen Frecker

Sent: Monday, February 07, 2011 9:57 AM :
To: Martha McOuat; Mlchael Lyie; Susan Kennedy, M|chael Kllleavy, Joe Toneguzzo
Cc: : JoAnne Butler Tee g S e

" Subject: RE: BOARD STAFF IRI 1-21

I've spoken with Joe Toneguzzo and we have_idenfifieq,?he Following_text_to replace part (a);

The OPA is in the process.of developing a transmission solutlon which meets the reliability
requirements for the Southwest Greater Tofonto Area. Thé oPA plans to address the’ aspects of
th}sAsolqtlon eelated to the bulk_§ystem in the sechd_;ESPA

The second sentence is optional.

-----Original Message -----

From: Martha McOuat. o

Sent: February 4, 2911 9: 41 AM

To: Michael Lyle; Susan Kennedy, Michael Killeavy.
Cc: JoAnne Butler; Karen Frecker

Subject: RE: BOARD STAFF IR I-1-21

So I'll go with MK's original response?

----- Original Message-----

From: Michael Lyle

Sent: February 4, 2011 9:38 AM

To: Susan Kennedy; Michael Killeavy; Martha McOuat
Cc: JoAnne Butler

Subject: RE: BOARD STAFF IR I-1-21

I would prefer to avoid answering the question directly. There is also an argument that the
directive was spent once we executed the original contract w1th TCE.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affalrs
Ontario Power Authority

126 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 171

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
rec1p1ent(s) above and may contain information that is pr1V1leged, confidential and/or _exempt
from disclosure undér applicable law. If you are not the intended recipiént(s), any
dissemination, distribution or copying of this e-mail.message or any files transmitted wlth
it is strictly prohibited. If you have received this message in error, or are not the named
rec1p1ent(s), please notify the sender immediately and delete this e-mail message



From: Susan Kennedy

Sent: February 4, 2811 8:41 AM

To: Michael Killeavy; Martha McOuat
Cc: JoAnne Butler; Michael Lyle
Subject: RE: BOARD STAFF IR I-1-21

I concur with Michael's proposed response.
The only thing we should probably try to address is the following part of the question:
"What is the status of the August 18, 2008 directive?"

I would suggest modifying Michael's pﬁoposed response to (a), as follows:
(a) The August 18, 2008 directive remains in force. The OPA has not yet finalized its plans
for procuring supply in the SWGTA in the absence of the 0GS contract. The Electricity
Resources and Power System Planning d1v151ons will be working on a plan to procure whatever
supply is required in 2011;

Michael Lyle should check as to whether we are comfortable saying that. I considered, "The
August 18, 2008 directive remains in force; however, the OPA anticipates that the directive
will be rescxnded by the Minister of Energy”. I'm uncomfortable going there at this point
but I, in turn, defer to Mike Lyle on this one.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

----- Original Message-----

From: Michael Killeavy

Sent: February 4, 2011 8:36 AM

To: Martha McOuat; Susan Kennedy
Cc: JoAnne Butler

Subject: RE: BOARD STAFF IR I-1-21
Importance: High

Martha,

I can answer most of questions, but not all. I defer to Susan or one of her colleagues to
comment on the current status of the Oakville directive in answer to {a) I presume it still
exists but is unfulfilled or frustrated as a result of the government's decision).

(a) The OPA has not yet finalized its plans for procuring supply in the SWGTA in the absence
of the 0G5 contract. The Electricity Resources and Power System Planning divisions will be
working on a plan to procure whatever supply is required in 2011;

(b) The OPA has entered into negotiations with TransCanada Energy to terminate the 0GS
contract on mutually satisfactory terms. Three staff have been deployed to negotiate the
termination of the 0GS contract. Performance will be measured in terms of limiting the cost
to the ratepayer. :

I hope this is alright. I recognize that it’'s not terribly detailed, but at this point in
time we don't have a lot of detail and as the negotiations with TransCanada are ongoing, we
need to be very mindful of what we say.

Thank you,
Michael



Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority--~ . = -~
126 Adelaide St. West, Su1te 1660
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

- 416-528-9788 (cell)
Michael.killeavy@powerauthority.on.ca

----- Original Message--~---

From: Martha McQuat

Sent: Thu 83-Feb-11 5:04 PM

-To: Susan Kennedy

Cc: Michael Killeavy

Subject: FW: BOARD STAFF IR I-1-21

Are you able to help out with this?

From: Michael Killeavy

Sent: February 2, 2811 4:51 PM

To: Anna LeBourdais

Cc: Martha McOuat; Miriam Helnz
Subject: Re: BOARD STAFF IR I-1-21

This is going to take a while to answer. T don't think I can answer (a) and I can't say much
about (b) either. . '

. Michael Killeavy, LL.B., MBA, P.Eng.
Director,  Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1660
Toronto, Ontario, M5H 1T1 ’
416-969-6288 (office)

416-969-6071 (fax)

416-5208-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Anna LeBourdais

Sent: Wednesday, February 02, 2011 04:44 PM
To: Michael Killeavy '

Cc: Martha McOuat; Miriam Heinz

Subject: BOARD STAFF IR I-1-21

Michaei,



Martha McOuat has asked me to forward this Interrogatory to you to complete. I've attached
the template for that purpose.

Thank you,

Anna LeBourdais

From: Kevin Dick

Sent: January 25, 2011 6:31 PM

To: Martha McOuat; Michael Killeavy
Cc: Michael Lyle; Anna LeBourdais
Subject: RE:

Martha,

Interrogatory #21 (SWGTA questions) are best addressed by Michael Killeavy. I am unaware of
the specific details of the current status of the SWGTA Contract and Oakville Generating
Station.

Regards,

Kevin

From: Martha McOuat

Sent: January 25, 2011 2:08 PM

To: Beverly Nollert; Karen Frecker; Raegan Bond; Bryan Young; Sean Brady; Guy Raffaele; Marc
Collins; Richard Duffy, Shawn Cronkwright; Kevin Dick; Michael Killeavy; Ruth Cov1ch Miriam
Heinz; Ed Nelimarkka

Cc: Michael Lyle; Anna LeBourdais

Subject: FW:

Today is the deadline for intervenors to submit their interrogatories. I am attaching my
handwritten triage sheet for Board Staff's IRs so you can see how they have been assigned. If
your name is in the "Sent To" category, at least one of the 30 IRs contained has been
assigned to you. Anna will send you templates to use for your responses shortly.

Please call me as socon as possible if you have concerns with the questions that have been
assigned to you. If there are some in particular that you feel reguire legal input we have

4



arranged a meetlng with our legal counsel for the 26th to advise us early in the process S0
you can incorporate this 1nto your draft.

As you can see below, we are working on very tight timelines. I will forward others as soon
as they are received. -

‘Our time lines are as follows:

January 25: Interrogatories received from Intervenors, distributed to
authors immediately

February 1: | Your responses due to Regulatory Affairs

February 2-3: Regulatory and Legal review, some further edits by authors
may be required

February 4: Mike Lyle review; some further edits may be required.
Submlt full package to Colin for review

February 7: ' ' Colin's comments: received, some further edits may be
required
February 8: Responses filed with OEB

Please feel free to submit your responses to Regulatory Affairs as they are completed, rather
than holding the whole package to the deadline date.

Your assistance with these is greatly appreciated.

From: Anna LeBourdais

Sent: January 25, 2011 1:53 PM
To: Martha McOuat

Subject:

Attached is the scanned version of the BOARD STAFF's interrogatories.
Cheers,

Anna






Crystal Pritchard

From: Karen Frecker

Sent: WMW&MWWﬂmst,M.

To: Martha McOuat; Michael Lyle; Susan Kennedy, Mlchae[ K|Iteavy, Joe Toneguzzo L
Ce: JoAnne Butler ‘ -
Subject: RE: BOARD STAFF IR 1-1-21

Attachments: ) ~ 1-1-21 BOARD STAFF v3 (MK kf) 2011-02-07.docx -

Based on Colln s comments and review today with Mlke Lyle and external legal counsel, the
language in the Oakville GS interrogatory now reads:

(a) The OPA has entered into negotiations with TransCanada Energy to terminate the 0GS
contract on mutually satisfactory terms. As noted in the LTEP, because of changes in demand
along-with the addition of approximately 8,400 MW of new supply since 2003 thé outlook has
changed, and the plant in Oakville is no longer required. However, a transmission solution to
maintain reliablé supply in the Southwest GTA will be required. The OPA is in the process. 6f
developing a transmission solution which meets the rellablllty requirements for the Southwest
Greater Toronto Area.

(b) As noted above, the OPA is in negotiations with TransCanada Energy to terminate the
contract. In addition to their other responsibilities, three staff members from Electricity
Resources and the Legal department have been assigned to the negotiating team. The OPA staff
is assisted by external legal counsel and a technical consultant. Performance will be
measured in terms of limiting the cost to the ratepayer.

Please advise if you have any conceérns.
Thanks,
Karen

----- Original Message-----

From: Karen Frecker

Sent: February 7, 2011 9:57 AM

To: Martha McOuat; Michael Lyle; Susan Kennedy; Michael Killeavy; Joe Toneguzzo
Cc: JoAnne Butler |
Subject: RE: BOARD STAFF IR I-1-21

I've spoken with Joe Toneguzzo and we have identified the following text to replace part (a):

The OPA is in the process of developing a transmission solution which meets the reliability
requirements for the Southwest Greater Toronto Area. The OPA plans to- address the aspects of
this solution related to the bulk system in the second IPSP.

The second sentence is optional.

----- Original Message-~---

From: Martha McOuat

Sent: February 4, 2011 9:41 AM

To: Michael Lyle; Susan Kennedy; Michael Kllleavy
Cc: JoAnne Butler; Karen Frecker

Subject: RE: BOARD STAFF IR I-1-21

So I'll go with MK's original response?



----- Original Message-----

From: Michael Lyle

Sent: February 4, 2011 9:38 AM

To: Susan Kennedy; Michael K111eavy, Martha McOuat
Cc: JoAnne Butler

Subject: RE: BOARD STAFF IR I-1-21

I would prefer to avoid answering the question directly. There is also an argument that the
directive was spent once we executed the original contract with TCE.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the nRamed
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipiént(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and deleté this e-mail message

----- Original Message-----

From: Susan Kennedy

‘Sent: February 4, 2011 8:41 AM

To: Michael Killeavy; Martha McOuat
Cc: JoAnne Butler; Michael Lyle
Subject: RE: BOARD STAFF IR I-1-21

I concur with Michael's propdsed response.

The only thing we should pro?ably try to address is the following part of the question:
"what is the status of the August 18, 2008 directive?" |

I would suggest modifying Michael's proposed response to (a), as follows:

(a) The August 18, 2008 directive remains in force. The OPA has not yet finalized its plans
for procuring supply in the SWGTA in the absence of the 0GS contract. The Electricity
Resources and Power System Planning divisions will -be working on a plan to procure whatever
supply is required in 2011;

Michael Lyle should check as to whether we are comfortable saying that. I considered, "The
August 18, 2008 directive remains in force; however, the OPA anticipates that the directive
will be rescinded by the Minister of Energy”. I'm uncomfortable going there at this point
but I, in turn, defer to Mike Lyle on this one.

Susan H. Kennedy
Director, Corporate/Commercial Law Group



----- Original Message-----

From: Michael Killeavy

Sent: February 4, 2611 8:386 AM

-To: Martha McOuat; Susan Kennedy

Cc:. JoAnne Butler .. .. , g e L
Subject RE: BOARD STAFF IR I 1 21 : ﬂqﬁgf
Importance: ngh :

Martha,

I can answer most of questions, but not all. I defer to Susan or oné of:hen.colleagues'tdr
comment on the current status of the Oakville directive in answer to (a) I presume. it.still .
exists but is unfulfilled or frustrated as a result of the government's decision).

(a} The OPA has not yet finalized its plans for procuring supply in the SWGTA in the ébsence
of the 0GS contract. The Electricity Resources and Power System Planning divisions will be
working on a plan to procure whatever supply is requ1red in 2011;

(b) The OPA has entered into negotiations with TransCanada Energy to terminate the 0GS
contract on mutually satisfactory terms. Three staff have been deployed to negotiate the
termination of the 0GS contract. Performance will be measured in terms of limiting the cost
to the ratepayer. :

I hope this is alright. I recognize that it's not terribly détailed but at this point in
time we don't have a lot of detail and as the negotiations with TransCanada are ongoing, we
need-to be very. mindful of what we say. :

Thank you,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority: -

120 Adelaide St. West, Suite 1600
Toronto, Ontarie, MS5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

----- Original Message-----

From: Martha McOuat

Sent: Thu ©3-Feb-11 5:04 PM

To: Susan Kennedy

Cc: Michael Killeavy

Subject: FW: BOARD STAFF IR I-1-21

Are you able to help out with this?

From: Michael Killeavy
Sent: February 2, 2811 4:51 PM _
To: Anna LeBourdais ;



Cc: Martha McCuat; Miriam Heinz
Subject: Re: BOARD STAFF IR I-1-21-

This is going to take a while to answer. I don't think I can answer (a) and I can't say much
about (b) either.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 16@e
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6671 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Anna LeBourdais

Sent: Wednesday, February 02, 2@11 04:44 PM
To: Michael-Killeavy el

Cc: Martha McOuat; Miriam Helnz

Subject: BOARD STAFF IR I-1-21

Michael,

Martha McOuat has asked me to forward this Interrogatory to you to complete. I've attached
the template for that purpose.

Thank you,

Anna LeBourdais

From: Kevin Dick

Sent: January 25, 2011 6:31 PM

To: Martha McOuat; Michael Killeavy
Cc: Michael Lyle; Anna LeBourdais
Subject: RE:

Martha,



Interrogatory #21 (SWGTA questions) are best addressed by Michael Killeavy. I am unaware of . -
the specific details of the current status of the SWGTA Contract and Oskville Generating
Station.

Regards,

Kevin

From: Martha McOuat

Sent: January 25, 2011 2:08 PM

To: Beverly Nollert; Karen Frecker; Raegan Bond; Bryan Young; Sean Brady; Guy Raffaele; Marc
Collins; Richard Duffy; Shawn Cronkwright; Kevin Dick; Michael Killeavy; Ruth Covich; -Miriam
Heinz; Ed Nelimarkka

Cc: Michael Lyle; Anna LeBourdais

Subject: FW:

Today is the deadline for intervenors to submit their interrogatories. I am attaching my
handwritten triage sheet for Board Staff's IRs so you can see how they have been assigned. If
your name is in the "Sent To" category, at least one of the 3@ IRs contained has been
assigned to you. Anna will send you templates to use for your responses shortly.

Please call me as soon as possible if you have concerns with the questions that have been
assigned to you. If there are some in particular that you feel require legal input we have
arranged a meeting with our legal counsel for the 26th to advise us early in the process so
you can incorporate this into your draft.

As you can see below, we are working on very tight timelines. I will forward others as soon
as they are received.

Our time lines are as follows:

January 25: Interrogatories received from Intervenors, distributed to
authors immediately '

February 1: . Your responses due to Regulatory Affairs

February 2-3: Regulatory and Legal review, some further edits by authors
may be required

February 4: ' © Mike Lyle review; some further edits may be required.
Submit full package to Colin for review



February 7: ) Colin's comments received, some further edits may be
required ,

February 8: Responses filed with OEB

Please feel free to submit your responses to Regulatory Affairs as they are completed rather
than holding the whole package to the deadline date.

Your assistance with these is. greatly appreciated.

From: Anna LeBourdais

Sent: January 25, 2011 1:53 PM
To: Martha McOuat

Subject:

Attached is the scanned version of the BOARD STAFF's interrogatories.

Cheers,

Anna
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BOARD STAFF INTERROGATORY 21

QUESTION 7
Supply Procurement and Contract M_anagemént

Issue 3.3

Does Strategic Objectwe #3 adequately reflect the tasks that the OPA is charged with by
statute and directives in 2011, and do the initiatives capture the range of activity required to
achieve that end?

Board Staff question #21

References
Exhibit B/Tab 3/Schedule 1/Page 5 and 6

Preamble

The OPA states in its pre-filed evidence that Initiative 4 for Strategic Objective #3 is
“Contract management and financial settlements of existing electricity supply contracts.” In
2009, the OPA entered into a contract with a TransCanada Energy Lid. to design, build and
operate a 900 megawatt (MW) electricity generating station in Oakville in response to an
August 18, 2008 directive from the Minister of Energy and Infrastructure to procure supply
for the Southwest Greater Toronto Area. On-Ocfober 7, 2010 the Government of Ontario
stated that the construction of a proposed natural gas plant in Oakv1lle wolld no longer be
required going forward.

Questions

a) What is the status of the August 18, 2008 directive? How is the OPA planning to
procure supply for the Southwest Greater Toronto Area in the absence of the Oakville
contract?

b} What process will the OPA undertake to terminate the contract? What resources are
budgeted for this negotiation? How will performance be measured?

RESPONSE

(a) The OPA has entered lnto neqotiations W|th.TransCanada Igngr {o termlnate the

s e e
G HeEt

demand a!ong W|th the addmon ofggroxamatefy 8.400 MW of new supply since 2003'th
outlock has changed, and the plant in Oakville is no longer required. However, a
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transmission solution to maintain reliable supply in the Southwest GTA will be required. The
OPA is in the process of developing a transmission solution which meets the reliability

requirements for the Southwest Greater Toronto Area.

(b) As noted above, the OPA is in neqgotiations with TransCanada Eneray to terminate the
contract In addztlon ta thelr other respon&bnhhes three staff members Fhe-ORAhas

aw&aauﬁusausfastepy—tenm—lhfee—staﬁﬂnembms—from Electrlcnty Resources and the Legal
department have been have-been-deployedassigned -to regotiate-theterminatonobthe
OGS centracithe negotiating team. The OPA staff is assisted by exiernal legal counsel and
a technlcal consultant As—:eﬂeeteé—m%te—%eard—s—%aaes—gee;s;emhe-@w\-dees-net

requ#emeﬂt—eubmlssmn——Performance W|II be measured in terms of I:mltlng the cost to the
ratepayet. —




DRAFT -~ CONFIDENTIAL — For the Advice of Counsel - Not for External Circulation

’ Filed: February 8, 2011.
EB-2010-0279
Exhibit ) =

Tab 1

Schedule 21

Page 3 of 3







Crystal Pritchard

From: Michael Killeavy
Senf: . . - Tuesday, February 08, 2011 8:15 AM . ..
To: _ Karen Frecker; Martha McOuat; Michael Lyle; Susan Kennedy Joe Toneguzzo
Cc: — . . JoAnne Butier. .
- Subject: . RE _BOARD STAFFIRI 1-21

This is fine with me.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1666
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX) .

-————— Original Message-----

From: Karen Frecker

Sent: February 7, 2011 8:19 PM

To: Martha McOuat; Michael Lyle; Susan Kennedy; Michael Killeavy; Joe Toneguzzo
Cc: JoAnne Butler

Subject: RE: BOARD STAFF IR I-1-21

Based on Colin's comments and review today with Mike Lyle and external legal counsel, the
language in the Oakville GS interrogatory now reads:

(a) The OPA has entered into negotiations with TransCanada Energy to terminate the 0GS
contract on mutually satisfactory terms. As noted in the LTEP, because .0f changes in demand -
along with the addition.of approximately 8,400 MW of new supply since 2003 the outlook has
changed, and the plant in Oakville is no longer required. However, a transmission solution to
“maintain reliable supply in the Southwest GTA will be required. The OPA is in the process of
developing a transmission solution which meets the reliability requirements for the Southwest
Greater Toronto Area.

(b) As noted above, the OPA is in negotiations with TransCanada Energy to terminate the
contract. In addition to their other responsibilities, three staff members from Electricity
Resources and the Legal department have been assigned to the negotiating team. The OPA staff
is assisted by external legal counsel and a technical consultant. Performance will be
measured in terms of limiting the cost to the ratepayer.

Please advise if you have any concerns.
Thanks,

Karen

----- Original Message-----

From: Karen Frecker
Sent: February 7, 2011 9:57 AM



To: Martha McOuat; Michael Lyle; Susan Kennedy, Michael Kllleavy, Joe Toneguzzo
Cc: JoAnne Butler
Subject: RE: BOARD STAFF IR I-1-21

I've spoken with Joe Toneguzzo and we have identified the following text to replace part (a):

The OPA is in the process of developihg a transmission solution which meets the reliability
requirements for the Southwest Greater Toronto Area. The OPA plans to address the aspects of
this solution related to the bulk system in the second IPSP.

The second sentence is optional.

----- Original Message-----

From: Martha McOuat

Sent: February 4, 2611 9:41 AM

To: Michael Lyle; Susan Kennedy; Michael Killeavy
Cc: JoAnne Butler; Karen Frecker

Subject: RE: BOARD STAFF IR I-1-21

So I'1l go with MK's original response?

----- Original Message-----

From: Michael Lyle

Sent: February 4, 2011 9:38 AM

To: Susan Kennedy; Michael Killeavy; Martha McOuat
Cc: JoAnne Butler

Subject: RE: BOARD\STAFF IR I—;—Zl

I would prefer to avoid answering the question directly. There is also an argument that the
directive was spent once we executed the original contract with TCE.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

----- Original Message----- -

From: Susan Kennedy

Sent: February 4, 2611 3:41 AM

To: Michael Killeavy; Martha McOuat
Cc: JoAnne Butler; Michael Lyle
Subject: RE: BOARD STAFF IR I-1-21



I concur with M1chae1 s proposed response

The only th1ng we should probably try to address is the follow1ng part of. the questlon
"What is the status of the August 18, 2008 directive?”

I would suggest modifying Michael's proposed response to (a), as follows

(a)y The August 18, 2808 directive remains in force . The OPA has not yet flnallzed 1ts plans
for procuring supply in the SWGTA in the absence of the 0GS contract. The Electr1c1ty o
Resources and Power System Planning divisions will be working on a plan to procure whatever
supply is required in 2011; : _ .

Michael Lyle should check as to whether we are comfortable saying -that. I considered, "The -
" August 18, 2008 directive remains in force; however, the OPA anticipates that the directive
will be rescinded by the Minister of Energy". I'm uncomfortable going there at this point
but I, in turn, defer to Mike Lyle on this one.

Susan H. Kennedy
Director, Corporate/Commercial -Law Group

----- Original Message-----

From: Michael Killeavy

Sent: February 4, 2011 8:38 AM

To: Martha McOuat; Susan Kennedy
Cc: JoAnne Butler

Subject: RE: BOARD STAFF IR I-1-21
Importance: High

Martha,

T can answer most of questions, but not all. I defer to Susan or one of her colleagues to
comment on the current status of the Oakville directive in answer to (a) I presume it still -
exists but is unfulfilled or frustrated as a result of the government's decision).

(a) The OPA has not yet finalized its plans for procuring supply in the SWGTA in the absen;é
of the 0GS contract. The Electricity Resources and Power System Planning divisions will be
working on a plan to procure whatever supply is required in 2011;

(b) The OPA has entered into negotiations with TransCanada Energy to terminate the 0GS
contract on mutually satisfactory terms. Three staff have been deployed to negotiate the
termination of the 0GS contract. Performance will be measured in terms of limiting the cost
to the ratepayer. :

I hope this is alright. I recognize that it's not terribly detailed, but at this point in-
time we don't have a lot of detail and as the negotiations with TransCanada are on301ng, we
need to be very mindful of what we say. :

Thank you,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1660
Toronto, Ontario, MS5H 1T1



416-969-6288 (office)
416-969-6071. (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

----- Original Message=-----

From: Martha McOuat

Sent: Thu ©3-Feb-11 5:04 PM

To: Susan Kennedy

Cc: Michael Killeavy

Subject: FW: BOARD STAFF IR I-1-21

Are you able to help out with this?

From: Michael Killeavy

Sent: February 2, 2011 4:51 PM

To: Anna LeBourdais

Cc: Martha McOuat; Miriam Heinz
Subject: Re: BOARD STAFF IR I-1-21

This is going to take a while to answer. I don't think I can answer (a) and I can't say much
about {b) either.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1660
Toronto, Ontario, M5H 171
416-969-6288 (office)

416-969-6871 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Anna LeBourdais

Sent: Wednesday, February 82, 2011 04:44 PM
To: Michael Killeavy

Cc: Martha McOuat; Miriam Heinz

Subject: BOARD STAFF IR I-1-21

Michael,

Martha McOuat has asked me to forward this Interrogatory to you to complete. I've attached
the template for that purpose. :



Thank you,

Anna LeBourdais

From: Kevin Dick

Sent: January 25, 2011 6:31 PM .-

~ To: Martha-McOuat; Michael Killeavy
Cc: Michael Lyle; Anna LeBourdals

Subject: RE: - .

Martha,

interrogatory #21 (SWGTA questions) are best addressed by Michael Killeavy. I am unaware of .
the specific detalls of the current status of the SWGTA Contract and 0akv111e Generating
Station.

Regards,

Kevin

From: Martha McOuat

Sent: January 25, 2011 2:88 PM

To: Beverly Nollert; Karen Frecker; Raegan Bond; Bryan Young; Sean Brady; Guy Raffaele; Marc
Collins; Richard Duffy; Shawn Cronkwright; Kevin Dick; Michael Killeavy; Ruth Covich; M1r1am
Heinz; Ed Nelimarkka .

Cc: Michael Lyle; Anna LeBourdais .

Subject: FW:

Today is the deadline for intervenors to submit their interrogatories. I am attaching my
handwritten triage sheet for Board Staff's IRs so you can see how they have been assigned. If
your name is in the "Sent To" category, at least one of the 3@ IRs contained has been
assigned to you. Anna will send you templates to use for your responses shortly.

Please call me as soon as possible if you have concerns with the questions that have been
assigned to you. If there are some in particular that you feel require legal input we have
arranged a meeting with our legal counsel for the 26th to advise us early in the process so
you can incorporate this into your draft.



As you can see below, we are working on very tight timelines. I will forward others as soon
as they are received.

our time lines are as follows:

Januéry 25: Interrogatories received from Intervenors, distributed to
authors immediately :

February 1: Your responses due to Regulatory Affairs

February 2-3: Regulatory and Legal review, some further edits by authors
may be required

February 4: ‘ Mike Lyle review; some further edits may be required.
Submit full package to Colin for review

February 7: - : Colin's comments received, some further edits may be
required
February 8: ) - Responses filed with OEB

Please feel free to submit your responses to Regulatory Affairs as they are completed, rather
than holding the whole package to the deadline-date.

Your assistance with these is greatly appreciated.

From: Anna LeBourdais

Sent: January 25, 2811 1:53 PM
To: Martha McOuat

Subject:

Attached is the scanned version of the BOARD STAFF's interrogatories.
Cheers,

Anna



Crystal Pritchard

From: Joe Toneguzzo

Sent: ' : Tuesday, February 08, 2011 8:21 AM

To: , Karen Frecker; Martha McOuat, Michael Lyle; Susan Kennedy, Mlchael Kllleavy
Cc: JoAnne Butler - o
Subject: " Re:BOARD STAFF IR I-1-21 '

Sounds good to me.
Thanks - Joe

----- Original Message -----

From: Karen Frecker

Sent: Monday, February 07, 2011 08:19 PM

To: Martha McOuat; Michael Lyle; Susan Kennedy; Michael K111eavy, Joe Toneguzzo ‘ S
Cc: JoAnne Butler

-Sub]ect RE: BOARD STAFF IR I-1-21

Based on Colin's comments and review today with Mike Lyle and external legal counsel the
language in the Oakville GS interrogatory now reads:

' (a) The OPA has entered into negotiations with TransCanada Energy to termlnate the OGS
contract on mutually satisfactory terms. As noted in the LTEP, because of changes in’demand
along with the addition of approximately 8,400 MW of new supply since 2003 thé outlook has
changed, and the plant in Oakville is no longer required. However, a transmission solution’ to
maintain reliable supply in the Southwest GTA will be required. The OPA is in the process of
developing a transmission solution which meets the reliability requ1rements for the Southwest
Greater Toronto Area. :

(b) As noted above, the OPA is in negotiations with TransCanada Energy to terminate the
contract. In addition to their other responsibilities, three staff members from Electricity
Resources and the Legal department have been assigned to the negotiating team. The OPA staff
is assisted by external legal counsel and a technical consultant ‘Performance will be
measured in terms of 11m1t1ng the cost to the ratepayer.

Please advise if ypu have any concerns.

Thanks,

Karen’

----- Original Message-----

From: Karen Frecker

Sent: February 7, 2011 9:57 AM

To: Martha McOuat; Michael Lyle; Susan Kennedy, Mlchael K111eavy, Joe Toneguzzo

Cc: JoAnne Butler
Subject: RE: BOARD STAFF IR I—l—gl

I've spoken with Joe Toneguzzo and we have identified the following text to replace part (&):
* The OPA.is in the process of. developing a transmission solution which meets the reliability
requirements for the Southwest Greater Toronto Areéa. The OPA plans to address the aspects of

this solution related to the bulk system in the second IPSP.

The second sentence is optional.



----- Original Message-----

From: Martha McOuat

Sent: February 4, 2011 9:41 AM

To: Michael Lyle; Susan Kennedy; Michael Killeavy
Cc: JoAnne Butler; Karen Frecker

Subject: RE: BOARD STAFF IR I-1-21

So I'll go with MK's original response?

----- Original Message-----

From: Michael Lyle

Sent: February 4, 2011 9:38 AM

To: Susan Kennedy; Michael Killeavy; Martha McOuat
Cc: JoAnne Butler

Subject: RE: BOARD STAFF IR I-1-21

I would prefer to avoid answerlng the question directly. There is also an argument that the
directive was spent once we executed the original contract with TCE.

Michael Lyle

General Counsel and Vice President
Legal, Aborlglnal & Regulatory Affairs
Ontario. Power Authority

120 Adelaide Street West, Su1te 1699
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. IF you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

----- Original Message-----
From: Susan Kennedy
Sent: February 4, 2011 8:41 AM
To: Michael Killeavy; Martha McOuat
Cc: JoAnne Butler; Michael Lyle
Subject: RE: BOARD STAFF IR I-1-21

I concur with Michael's proposed response.

The only thing we should probably try to address is the following part of the question:
"What is the status of the August 18, 2008 directive?”

I would suggest modifying Michael's proposed response to (a), as follows:

(a) The August 18, 2068 directive remains in force. The OPA has not yet finalized its plans
for procuring supply -in the SWGTA in the absence of the 0GS contract. The Electricity

2



Resources and Power System Planning divisions will be working on a plan to procure whateven
supply is required in 2011; ‘ : .

Michael Lyle should check as to whether we are comfortable saying that.. I.considered,.-."The
August 18, 2008 directive remains in force; however, the OPA anticipates that the directive
will be rescinded by the Minister of Energy". I'm uncomfortable going there at this point
but I, in turn, defer to Mike Lyle on this one.

Susan H. Kennedy _ Caee ,-Q, ‘ niy;
Director, Corporate/Commercial Law Group —

----- -Original Message-----

From: Michael Killeavy

Sent: February 4, 2811 8:38 AM

To: Martha McOuat; Susan Kennedy
Cc: JoAnne Butler

Subject: RE: BOARD STAFF IR I 1-21
Importance: High

Martha,

I can answer most of questions, but not all. I defer to Susan or‘one of her ColleagUes'to-
comment on the current status of the Oakville directive in answer to (a) I presume it still
exists but is unfulfilled or frustrated as a result of the government's decision). -

(a) The OPA has not yet finalized its plans for procuring supply in the SWGTA in the absence
of the OGS contract. The Electricity Resources and Power System Planning d1V151ons w111 be
working. on a plan to procure whatever supply is required in 2@11 .

(b) The OPA has entered into negotiations with TransCanada Energy to terminate the 0GS
contract on mutually satisfactory terms. Three staff have been deployed fo negotiate the
termination of the OGS contract. Performance will be measured in terms of limiting the cost
to the ratepayer. ' ‘ .

I hope this is alrlght I recognize that it's not terribly detailed, but at this point in
time we don't have a lot of detail and as the negotiations with TransCanada are ongoing, we
need to be very mindful of what we say.

“ Thank you,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management.
Ontario Power Authority -

128 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael,killeavy@powerauthority.on.ca

————— Original Message-----
From: Martha McOuat

Sent: Thu ©3-Feb-11 5:64 PM
To: Susan Kennedy



Cc: Michael Killeavy
Subject: FW: BOARD STAFF IR I-1-21

Are you able to help out with this?

From: Michael Killeavy

Sent: February 2, 2011 4:51 PM

To: Anna LeBourdais

Cc: Martha McOuat; Miriam Heinz
Subject: Re: BOARD STAFF IR I-1-21

This is going to take a while to answer. I don't think I can answer (a) and I can't saylmuch
about (b) either.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite l6€@
Toronto, Ontario, M5H 1T1 .
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Anna LeBourdais _

Sent: Wednesday, February 02, 2011 ©4:44 PM
To: Michael Killeavy

Cc: Martha McOuat; Miriam Heinz

Subject: BOARD STAFF IR I-1-21

Michael,

Martha McOuat has asked me to forward this Interrogatory to you to complete. I've attached
the template for that purpose.

Thank you,

Anna LeBourdais

From: Kevin Dick
Sent: January 25, 2811 6:31 PM
To: Martha McOuat; Michael Killeavy



Cc: Michael Lyle; Anna LeBourdais
Subject: RE: '

Martha,

Interrogatory #21 (SWGTA questions) are best addressed.by Michael Killeavy. I am unaware of
the specific details of the current status of the SWGTA Contract and Oakville Generating
Station.

Regards,

Kevin

From: Martha McOuat

Sent: January 25, 2011 2:08 PM

To: Beverly Nollert; Karen Frecker; Raegan Bond; Bryan Young; Sean Brady; Guy Raffaele; Marc
Collins; Richard Duffy; Shawn Cronkwright; Kevin Dick; Michael Killeavy; Ruth Covich; Miriam
Heinz; Ed Nelimarkka ‘

Cc: Michael Lyle; Anna LeBourdals

Subject: FW:

Today is the deadline for intervenors to submit their interrogatories. I am attaching my
handwritten triage sheet for Board Staff’'s IRs so you can see how they have been assigned. If
your name is in the "Sent To" category, at least one of the 3@ IRs contained has been
assigned to you. Anna will send you templates to use for your responses shortly.

Please call me as soon as possible if you have concerns with the questions that have been
assigned to you. If there are some in particular that you feel require legal input we have
arranged a meeting with our legal counsel for the 26th to advise us early in the process so
you can incorporate this into your draft.

As you can see below, we are working on very tight timelines. I will forward others as soon
as they are received.

Our time lines are as follows:

January 25: Interrogatories received from Intervenors, distributed to
authors immediately



February 1: Your responses due to Regulatory Affairs

. February 2-3: Regulatory and Legal review, some further edits by authors
may be required

February 4: Mike Lyle review; some further edits may be required.
Submit full package to Colin for review : . -

February 7: o _ Colin's comments received, some further edits may be
required
February 8: Responses filed with OEB

Please feel free to submit your responses to Regulatory Affairs as they are completed, rather
than holding the whole package to the deadline date.

Your assistance with these is greatly appreciated.

From: Anna LeBourdais

Sent: January 25, 2011 1:53 PM
To: Martha McOuat

Subject:

Attached is the scanned version of the BOARD STAFF's interrogatories.
Cheers,

Anna



Crystal Pritchard

From: Susan Kennedy

Sent: Tuesday, February 08, 2011 9:31 AM

To: JoAnne Butler; Michael Killeavy; Michael Lyle; Deborah Langelaan -
" Subject: RE: Latest Attempt at Directive ' _
Attachments: KWC . TransCanada Direction 26 01 2011 cin - OPA Comments_1 10204v2 docx R

Privileged and Confidential (Solicitor and Client Phivilege)'

ThlS email contains privileged legal advice and should not be forwarded to partles out51de of
OPA. Please limit internal circulation. '

Further to the below, attached is my "later [and greater, hopefully] attempt at a KWC
Directive that might meet MEI and OPA needs if not wants) :

Susan H. Kennedy
Director, Corporate/Commercial Law Group

-----Original Message-----

From: JoAnne Butler

Sent: February 4, 2011 1:59 PM

To: Michael Killeavy; Michael Lyle; Deborah Langelaan, Susan Kennedy, vy
Subject RE Latest Attempt at Dlrectlve :

Yes, that could work - it would need to be changed in both background and directive
,paragraph I am comfortable with the other red lines that Susan made.

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

12¢ Adelaide Street West, Suite 1606
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

---«-0Original Message-----

From: Michael Killeavy

Sent: Viernes, @4 de Febrero de 2011 01: 34 p.m,

To: Michael Lyle; Deborah Langelaan; Susan Kennedy; JoAnne Butler; '’; '°
Subject: RE: Latest Attempt at Directive

Sure, up to 5@ MW is good.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)




416-969-6071 (fax)
416-520-9788 (cell)
Michael. kllleavv@powerauthorltv on.ca

----- ~Original Message-----

From: Michael Lyle

Sent: Fri 84-Feb-11 1:28 PM

To: Deborah Langelaan; Michael Killeavy; Susan Kennedy; JoAnne Butler; ''; '
Subject: RE: Latest Attempt at Directive ' o '

Other option is "up to 580 MA".

 Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1660
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax:  416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any. files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

----- Original Message-----

From: Deborah Langelaan

Sent: February 4, 2011 1:28 PM

To: Michael Killeavy; Susan Kennedy; Michael Lyle; JoAnne Butler; ;
Subject: RE: Latest Attempt at Directive

I specifically asked Susan to include Contract Capacity of 458 MW but based on yesterday's
discussions it looks like we need a little wiggle room. Perhaps the language could be
"approximately 456 MW".

Deb
Deborah Langelaan | Manager, Natural Gas Projects|OPA | Suite 1600 - 120 Adelaide St. W. |

Toronto, ON M5H 1T1 |
T: 416.969.6052 | F: 416.967.1947| deborah.langelaan@powerauthority.on.ca I

--~--0Original Message-----

From: Michael Killeavy

Sent: February 4, 2011 1:20 PM }
To: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler; 'rsebastiano@osler.com’;
"ESmith@osler.com’

Subject: RE: Latest Attempt at Directive



Could we mention the nameplate capacity of instead of referring to the Contract Capacity, or-
not mention capacity at all? We may need some flexibility in this regard as we go forward
with TCE. e

Is it possible to mention the 7 October 20106 letter from the OPA to TCE in the.last.sentence
on the second. page,e.g., "... to reprofile investments already made by TransCanada and ‘
minimize overall costs-in the. context of the;7 October 20810-letter from. the, OPA to.
TransCanada"? I am thlnklng that we need somethlng that ‘1inks that letter's commitment to the
negotiations, otherwise why are we doing ‘it.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
“Ontario Power Authority

126 Adelaide St. West, Suite 1600
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

----- Original Message-----

From: Susan Kennedy.

Sent: Fri 84-Feb-11 9:18 AM

To: Michael Lyle; Michael Killeavy; Deborah Langelaan, JoAnne Butler,
"rsebastiano@osler.com’; 'ESmith@osler.com'

Subject:. Latest Attempt at Directive

Privileged and Confidential (Solicitor and Client Privilege)

This email contains privileged legal advice and should not be forwarded to parties outside of
OPA. Please limit internal circulation.

Attached is my latest attempt at a ch Directive that might meet MEI and OPA needs (if not
wants).

All input welcome and appreciated;

Susan H. Kennedy

Director, Corporate/Commercial Law Group



Ontarioc Power Authority
T: 416-969-60854

F: 416-969-6383 ‘

E: susan.kennedy@powerauthority.on.ca <mailto:susan.kennedy@powerauthority.on.ca>



LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL~ NOT FOR CIRCULATION - ™ LAt

Febru’ilrv;lraﬂua{:y » 2011

Mr. Colin Andersen
Chief Executive Officer
Ontario Power Authority
Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1

Dear Mr. Andersen,

Re: Kitchener-Waterloo-Cambridge Area New Supply

n oi‘“der “exercise the

[ write in connection with my authorlty as the Minister of Energyti
statutory power of ministerial direction that I have in respec%gf}fh% i o P%"Er Authority (the
“OPA”) under section 25.32 of the EIectf':cny Act, 1 9&(&3 A%”). %‘ %
. % N
Background : K gt'i}

The 2007 proposed Integrated Power Systern Plan foreca,sted eed for a gas plant in Kitchener-
Waterloo-Cambridge (the “KWC. Area™). l.llldl g ceds identified in the 2007 plan, in
our Long Term Energy Plan, the Government dentiﬁe %% value of natural gas generation for
peak needs where it can address local andS¥ste g&_bl ity issues. The Govemnment confirmed
the continued need for a clean, modern natural P?ed plant in the KWC Area.

5 “\s.
The Government has detcrrh@%:l’ %1 put‘and advice from the OPA that it is prudent and
necessary to build a sunpleé'; cle naty L&as-ﬁred power plant that has contract capacity- of

-»_‘,1 e

AT %Q"TG:ESQ@ MW foﬁdeployment in the KWC Area by the spring of 2015 (the _ Formatted: Highlight

“KWC Proj ect”) to mec‘f’lociﬁ"lﬁs‘{fﬁe needs In the KWC Area, demand is growmg at more than

incialrate. RN

twice the provine % '[93%\ %' 22
Pursuant to a $§E§ecﬁg&' dated August 18, 2008 (the “2008 Direction”), the OPA procured from
Tr a%? d%Bncr% Eid. (“TransCanada”) the design, construction and operation of a 900MW
| gas géneratifig station in Oakville (the “Oakville Generating Station™). On October 7,
2010, announ :g:ﬁ?'ﬁ?at the Oakville Generating Station would not proceed as changes in demand
and sup| 'lyﬁué made the Oakville Generating station no longer necessary.

In light of the foregomg, together wnth the OPA, the Government has dlscussed thh
TransCanada fHetermm o) e O e e e e o T B ST o, Formatted: Highlight
that would meet the KWC:Area supply requlrement

Direction

Therefore, pursuant to my authority under subsection 25.32(4) of the Act, I direct the OPA to
assume responsibility for discussions with TransCanada to procure a gas plant-with contract




LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION

capacity of 450MW in the KWC Area to address the reliability needs described above, including
the negotiation and execution of an interim implementation agreement to address the costs of and
work on the KWC Project before a definitive agreement is executed. To best protect electricity
rate payers, the OPA should. if it deems appropriate. combine such nepgotiations with settlement
discussions in respect of the mutual termination of the contract for the Oakville Generatin

Station, looking for opportunities to reprofile investments already made by TransCanada and

minimize overall costs.

Itis antlclpated that the OPA will complete the contract for the KWC Pro}%‘ct%&itge 30, 2011
having regard to a reasonable balance of risk for TransCanada, the mutual,i- rmi of the
contract for the Oakville Generation Project and the needs and interestszof %I%"cmmty
customers. It is further expected that the contract provide for an in segvice da‘ :)ggnp later than
spring of 2015 to meet the demand needs of the community. - .@3:&% ‘%‘\

As with all electricity generation projects procured by the5- JPA, WC Pro_|ect shall be

required to undergo all applicable municipal and en\’/‘lw;onmenta %m’hals to ensure it meets or

exceeds regulated standards, including those for air qu xty, our and vibration. Any -

duty to consult and accommodate Aboriginal cgmmup'has the KWC Project must be fulfilled.
Py

LY ;
For greater clarity, the OPA is not reqmted&b%r 1s%§cmn to enter into a contract with -
TransCanada if it is unable to redch agr t wi sCanada on terms that satisfy the
requirements of this direction and ﬁ.\lly er adyers’ interests. In such event, the OPA ¢
may seek to recover its costs lf mg the implementation agreement in accordance
with its statutory authority. {“x é- \‘{_‘\

I further direct that th,e<2008 Q’?‘{Hw\%reby revoked.
This direction shall g"e.affect;y andﬁ_gmdmg as of the date hereof.

BradQﬁ‘t‘Jgux‘ *‘:-;.
Mm‘ister of Energ\&:-s

\%“'}"{aﬁl‘:&'




Crystal Prifchard

From: : Susan Kennedy
- Sent: Tuesday, February 08, 2011 9:31 AM ‘
To: JoAnne Butler; Mlchael Killeavy; Michael Lyle; Deborah Langeiaan' oo
Subject: RE: Latest Attempt at Directive - L
Attachments: KWC TransCanada Direction 26 01 2011 cln - OPA Comments_ 110204v2 do o SRR

Privileged and Confidentfalftéolititﬁr'and”tlfent bﬁidilegéjl

This email contains privileged legal advice and should not be forwarded to partles out51de of
OPA. Please limit internal circulation.

Further to the below, attached is my "later [and greater, hopefully] attempt at a KWC
Directive that might meet MEI and OPA needs if not wants)., =~ = R

Susan H. Kennedy :
Director, Corporate/Commercial Law Group

-----Original Message-----

From: JoAnne Butler

Sent: February 4, 2011 1:59 PM

To: . Michael Kllleavy, Michael Lyle; Deborah Langelaan; Susan Kennedy; ''; "'
Subject RE Latest Attempt at Dlrectlve

Yes, that could work - it would need to be changed in both background and dlrectlve
paragraph I am comfortable with the other red 11nes ‘that Susan made

"JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6085 Tel.
416-969- 6971 Fax.
1oanne butler@powerauthorltv on.ca

----- Original Message-----

From: Michael Killeavy

Sent: Viernes, 04 de Febrero de 2011 1:34 p.m.

To: Michael Lyle; Deborah Langelaan; Susan Kennedy; JoAnne Butler; ''; '
Subject: RE: Latest Attempt at Directive

Sure, up to 566 MW is good.

Michael Xilleavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600..
"Toronto, Ontario, M5H 1T1
416-969-6288 (office)



416-969-6071 (fax)
416-520-9788 (cell)
Michael. killeavy@powerauthority.on.ca

----- Original Message-----

From: Michael Lyle

Sent: Fri @4-Feb-11 1:28 PM

To: Deborah Langelaan; Michael Killeavy; Susan Kennedy, JoAnne Butler; ''; '
Subject: RE: Latest Attempt at Directive '

Other optlon is up to 560 MuW".

- Michael Lyle _

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1660
Toronto, Ontario, M5H 1Tl

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message

----- Orlglnal Message-----

From: Deborah Langelaan

Sent: february 4, 2811 1:28 PM

To: Michael Killeavy; Susan Kennedy; Michael Lyle; JoAnne Butler; ;
Subject: RE: Latest Attempt at Directive

I specifically asked Susan to include Contract Capacity of 45@ MW but based on yesterday's
discussions it looks like we need a little wiggle room. Perhaps the language could be
"approximately 456 MW". :

Deb
Deborah Langelaan | Manager, Natural Gas Projects|OPA | Suite 160¢ - 128 Adelaide St. W. |

Toronto, ON M5H 1iT1 |
T: 416.969.60852 | F: 416.967.1947| deborah.langelaan@powerauthority.on.ca |

----- Original Message-----

From: Michael Killeavy

Sent: February 4, 2011 1:20 PM

To: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler; 'rsebastiano@osler.com’;
'ESmith@osler.com'

Subject: RE: Latest Attempt at Directive



Could we mention the nameplate capacity of instead of referring to the Contract Capacity, or -
not mention capacity at all? We may need some flexibility in this regard as we go forward
with TCE. e e

Is it p0551b1e to mention the 7 October 201@ letter from the OPA to TCE in the last- sentence
on the second page,e.g.; "... to reprofile investments already made by TransCanada and
minimize overall costs in the context of the. 7 October 2018 letter from-the OPA-to. .-, '
TransCanada™? I am thlnklng that we need somethlng that 1links that letter's commitment to the
negotiations, otherwise why are we doing it.

Michael

Michael Killeavy, LL.B. MBA, P. Eng

Director, Contract Management

Ontario Power Authority ’
122 Adelaide St. West, Suite 1600

Toronto, Ontario, M5H 1T1

416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca

----- Original Message-----

From: Susan Kennedy

Sent: Fri 64-Feb-11 9:18 AM

To: Michael Lyle; M1chae1 Killeavy; Deborah Langelaan; JoAnne Butler,
'rsebastianofosler.com'; 'ESmith@osler.com'

Subject: Latest Attempt at Directive

Privileged and Confidential (Solicitor and Client Privilege)

This email contains privileged legal advice and should not be forwarded to parties outside of
OPA. Please limit internal circulation.

Attached is my latest attempt at a KWC Directive that might meet MEI and OPA needs (if not
wants).

All input welcome and appreciated.

Susan H. Kennedy

Director, Corporate/Commercial Law Group



Ontario Power Authority
T: 416-969-6054

F: 416-969-6383

E: susan.kennedy@powerauthority.on.ca <mailto:susan.kennedy@powerauthority.on.ca>



LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION™

Februarvélﬁaﬂr-y ,2011 T L

Mr. Colin Andersen
Chief Executive Officer
Ontario Power Authority
Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1

Dear Mr. Andersen,
Re: Kitchener-Waterloo-Cambridge Area New Supply

I write in connection with my authority as the Minister o
statutory power of ministerial direction that I have in resp -i%f th
“OPA™) under section 25.32 of the Electr:ctty Act, 19%‘(‘&(3

Backeground

AN
The 2007 proposed Integrated Power System"}"’lan f?arecgs e \nqeed for a gas plant in Kitchener-
Waterloo-Cambridge (the “KWC Area™), B:qun on%xe eeds identified in the 2007 plan, in
our Long Term Energy Plan, the Govemmen‘fs‘adentlﬁe& IAE value of natural gas generation for
peak needs where it can address local an@"sy‘ﬁte\n@f"m&ellaﬁa‘llty issues. The Government confirmed
the continued need for a clean, modem n ral gas-f' téd plant in the KWC Area,

The Government has deten‘;?fﬁ' h%xp:;t%%nd advxce from the OPA that it is prudent and
necessary to bu1ld 3,5 pleﬂsyc%: as-fired power plant that has contract capacity of
T, ,@tca&SO@‘M‘,W fotsdeployment in the KWC Area by the spring of 2015 (the

Floc _'5%& ¥ needs. In the KWC Area, demand is growing at more than

Formatted: Highlight

twice the pr0v1n01 te.

Pursuant to 8 direc %ﬁ’md August 18, 2008 (the “2008 Direction™), the OPA procured from
Tran§Cana Eid. (“TransCanada”) the design, construction and operation of a 900MW
naturgl gas g nerat:%g station in Oakville (the “Oakville Generating Station™). On October 7,
2010 nounf%ﬁ%at the Oakville Generating Station would not proceed as changes in demand
and sup lya‘l?&@made the Oakville Generating station no longer necessary.

;-f@"l&«iﬂ& Senerating ﬁ?@tl_em‘and a project

that would meet the KWC Area Supply requirement.
Direction

"Fl-nerefore, pursuant to my avthority under subsection 25.32(4) of the Act, I direct the OPA to
assurne responsibility for discussions with TransCanada to procure a gas plant-with contract




LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL— NOT FOR CIRCULATION

capacity of 450MW in the KWC Area to address the reliability needs described above, including
the negotiation and execution of an interim implementation agreement to address the costs of and
work on the KWC Project before a definitive agreement is-executed. To best protect electricity
rate payers, the OPA should. if it deems appropriate. combine such negotiations with settlement
discussions in_respect of the mutual termination of the contract for the Qakville Generatin
Station. looking for opportunities to reprofile investments already made by TransCanada_and
minimize overall costs.

It is anticipated that the OPA will complete the contract for the KWC Pro‘}ect ; Jf'f'une 30, 2011
having regard to a reasonable balance of risk for TransCanada, the mutual "3t¢51:mm fion of the
contract for the Osakville Generation Project and the needs and mterests:p\Ontano ‘éfbctl'l(}lty :
customers. It is further expected that the contract provide for an in se,w’ ce datg ofno later than
spring of 2015 to meet the demand needs of the commumty »&%‘E'{' ’*‘-“ E;%\h

As with all electricity generation- projects procured by th OPA WC Project shall be
required to undergo all applicable municipal and enwr-onmen proyals to ensure it meets or
exceeds regulated standards, including those for air qu ty, nmse,gféfour and vibration. Any :
duty to consult and accommodate Aboriginal cgmm%ﬁ'i"ﬁ‘es ohithe KWC Project must be fulfilled.

3
For greater clarity, the OPA is not rcquifg?b is‘$%&%éﬁon to enter into a’ contract with
TransCanada if it is unable to reach agre t wi sCanada on terms that satisfy the
requirements of this direction and fully er't ﬂlbz}n’;-.rs interests. In such event, the OPA
may seek to recover its costs, if an‘?i!@, ?atmgi‘q. the implementation agreement in accordance

tatut th
with its statutory authority. ‘%“"ﬁ,\‘ :;-{
I further direct that thg@oos %;é&mn\ﬁgci%by revoked.
"\ B
This direction shall b&: ﬂﬂ‘&éﬁgm@,hﬂ'tdlﬂg as of the date hereof.
¥y, 12'%. )

Mml"ster of Energ¥ ™

%,

R mﬁ




C_rystal P-ritchérdl :

From: AR ~. . Susah Kennedy

Sent: Wednesday, February, 16 2011 5 20 AM

To: ‘rsebastiano@osler.com’; Deborah Langelaan
Cc: - Michael Killeavy; ‘esmith@osler.com'
Subject: Re: Latest Attempt at Directive

That might even be more palatable "up the street". I'll make the suggested change and punt it
over. Thanks :

----- Original Message ~-----
From: Sebastiano, Rocco [mailto:RSebastiano@osler. com]
Sent: Tuesday, February 15, 2011 07:33 PM

To: Deborah Langelaan
Cc: Michael Killeavy; Susan Kennedy, Smith, Elliot <ESm1th@osler com>

Subject: RE: Latest Attempt at Dlrectlve

Paul suggested deleting the words “settlement discussions” and replacing with the word
“negotiations”. With this change, the sentence would read as follows

"To best protect electricity rate payers, the OPA should, if it deems appropriate, combine
such negotiations with negotlatlons in respect of the mutual termination of the contract for
the Oakville Generating Station,

Thanks, Rocco

-----Original Message-----

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.caj
Sent Tuesday, February 15, 2011 92:50 AM

To: Sebastiano, Rocco

Cc: Michael Killeavy

Subject: FW: Latest Attempt at Directive

Rocco;

Do you have any comments on the latest version of the Directive? T recall you mentioning a
concern with the "settlement discussions”
language.

Deb

Deborah Langelaan | Manager, Natural Gas Pro;ects|0PA | suite 1600 - 120 Adelaide St. W. |
Toronto, ON M5H 1T1 |-

T: 416.969.6052 | F: 416.967.1947|

deborah.langelaan@powerauthority.on.ca |

----- Original Message-----

From: Susan Kennedy

Sent: February 8, 2011 9:31 AM

To: JoAnne Butler; Michael Killeavy; Michael Lyle; Deborah Langelaan; H
Subject: RE: Latest Attempt at Directive

Privileged and Confidential (Solicitor and Client Privilege)



This email contains privileged legal advice and should not be forwarded to parties outside of
OPA. Please limit internal circulation.

Further to the below, attached is my "later [and greater, hopefully] attempt at a KWC
Directive that might meet MEI and OPA needs if not wants).

Susan. H. Kennedy :
Director, Corporate/Commercial Law Group

----- Original Message-----

From: JoAnne Butler

Sent: February 4, 2011 1:59 PM

To: Michael Killeavy; Michael Lyle; Deborah Langelaan; Susan Kennedy; ''; "'
Subject: RE: Latest Attempt at Directive

Yes, that could work - it would need to be changed in both background and directive’
paragraph. I am comfortable with the other red lines that Susan made.....

JoAnne C. Butler’
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6885 Tel.
416-969-6@71 Fax.
joanne.butler@powerauthority.on.ca

----- Original Message-----

From: Michael Killeavy

Sent: Viernes, 04 de Febrero de 2011 91:34 p.m.

To: Michael Lyle; Deborah Langelaan; Susan Kennedy; JoAnne Butler; ''; '
Subject: RE: Latest Attempt at Directive

Sure, up to 500 MW is good.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 16ee0
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6871 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

----- Original Message-----

From: Michael Lyle

Sent: Fri 04-Feb-11 1:28 PM

To: Deborah Langelaan; Michael Killeavy; Susan Kennedy; JoAnne Butler; ''; ''
Subject: RE: Latest Attempt at Directive



Other opfion is "up to 560 MW".

" Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power.Authority

120 Adelaide Street West, Suite 1668
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named .
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s); any - .
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are.not the named
recipient(s), please notify the sender immediately and delete this e-mail message

----- Original Message-----

From: Deborah Langelaan

Sent: February 4, 2011 1:28 PM

To: Michael Killeavy; Susan Kennedy; Michael Lyle; JoAnne Butler; ;
Subject: RE: Latest Attempt at Directive - .

I specifically asked Susan to include Contract Capacity of 450 MW but based on yesterday's
discussions it looks 1like we need a little wiggle room. Perhaps the language could be
"approximately 450 MW".

Deb

Deborah Langelaan | Manager, Natural Gas PPOJECtSlOPA | Suite 1600 - 120 Adelaide St. W. [
Toronto, ON MSH 1T1 |

T: 416.969.6052 | F: 416.967.1947|

deborah.langelaan@powerauthority.on.ca |

————— Original Message-----

From: Michael Killeavy

Sent: February 4, 2011 1:26 PM

To: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler; 'rsebastiano@osler.com';
'ESmith@osler.com’

Subject: RE: Latest Attempt at Directive

Could we mention the nameplate capacity of instead of referring to the Contract Capacity, or
not mention capacity at all? We may need some flexibility in this regard as we. go forward
with TCE.

Is it possible to mention the 7 October 2010 letter from the OPA to TCE in the last sentence
on the second page,e.g., "... to reprofile investments already made by TransCanada and
minimize overall costs in the context of the 7 October 2010 letter from the OPA to
TransCanada"? I am thinking that we need something that links that letter's commitment to the
negotiations, otherwise why are we doing it.



Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

126 Adelaide St. West, Suite 1608
Toronto, Ontario, M5H 1T1i
416-969-6288 (office)
416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

----- Original Message-----

From: Susan Kenhedy

Sent: Fri 64-Feb-11 9:18 AM

To: Michael Lyle; Mlchael Killeavy; Deborah Langelaan, JoAnne Butler;
'rsebastianofosier.com’; 'ESmith@osler.com'

Subject: Latest Attempt at Directive

Privileged and Confidential (Solicitor and Client Privilege)

This email contains privileged legal advice and should not be forwarded to parties outside of
OPA. Please limit internal circulation.

Attached is my latest attempt at a KWC Directive that might meet MEI and OPA needs (if not
wants).

All input welcome and appreciated.

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 416-969-6054

F: 416-969-6383

E: susan.kennedy@powerauthority.on.ca
<mailto:susan.kennedy@powerauthority.on.ca>
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This e-mail message is privileged, confidential and subject to copyright. Any unéuthorized
.use or disclosure is prohibited. '

Le contenu du présent courriel est privilégié, confidentiel et soumis 3 des droits d'auteur,
Il est interdit de 1'utiliser ou de le divulguer sans autorisation. '
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Crystal Pritchard

From: Susan Kennedy :

Sent: Friday, February 18, 2011 11:23 AM

To: Michae! Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan
Subject: FW: KWC Directive - Suggested Revisions -

Attachments: MISC_110218_KWC TransCanada Direction.docx

FYI

----- Original Message-----

From: Susan Kennedy

Sent: Fri 2/18/2011 11:18 AM

To: Calwell, Carolyn (MEI)

Subject: KWC Directive - Suggested Revisions

Carolyn,
I'd mentioned that Celin had had some discussions with MEI (I can’'t quite remember who he
spoke to) regarding some tweaks to the draft KWC directive - primarily regarding the need to
allow the contract for the new plant to, potentially, form part of the settlement re Oakville.

Generating Station termination (if this happens, it would affect the pricing for the new
plant which, without such a link, would be impossible to justify).

Latest attempt to accomplish this objective is attached.
Regards,

Susan






LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL— NOT-FOR CIRCULATION — =~ .

Februarvianuary , 2011

Mr. Colin Andersen

Chief Executive Officer

_ Ontario Power Authority
Suite 1600

. 120 Adelaide Street West
Toronto, ON M5H 1T1

Dear Mr. Andersen,

Re: Kitchener-Waterloo-Cambridge Area New Supply

.

I write in connection with my authority as the Minister of Fnergsiin .’ o exercise the
statutory power of ministerial direction that I have in respec Authority (the
“OPA™) under section 25.32 of the Electricity Act, 1998 (the
Background %»&5\

S S

The 2007 proposed Integrated Power System Plan fa aste ‘:nced for a gas plant in Kitchener-
Waterloo-Cambridge (the “KWC Area”). . Buﬂgﬁi'g on#] e%eeds identified in the 2007 plan, in
our Long Term Energy Plan, the Govcmmeﬁt a,dentl - "1'5 value of natural gas generation for
peak needs where it can: address local an sy.stem lj bﬂlty issues. The Government confirmed
the continued need for a clean, mod;ql%t nitural %hs-f‘ red plant in the KWC Area.

The Government has determ %ﬁ‘ed w:tg,@mput"énd advice from the OPA that it is prudent and
necessary to bulld J&%ple@yc na"t'm as-ﬁred power plant that has contract capacity of
BRERSNERAIS s Oup T0.500 MW fof dcnl_c_'xw&r}_t}.@..the__K__WQ_é_rz_a_lex_t_b:e__salzl_r_ls_Pf 2015 (the
“KWC PrOJect”) to mgg 'E"‘loq?a’i-%?tzmé;eeds In the KWC Area, demand is growing at more than
twice the provmcla‘%,“ te

A%
Pursuant to %@1 ccfr‘.qﬂlh datgd August 18, 2008 (the “2008 Direction™), the OPA procured from

TransG’ana 1 Energy Eid. {“TransCanada™) the design, construction and operation of a 900MW

1 gas generatlﬁg station in Oakville (the “Oakville Generating Station™). On October 7,
. 2010 announ at the Qakville Generating Station would not proceed as changes in demand
and supbl%_ made the Oakville Generating station no longer necessary.

In light of the foregoing, together with the OPA, the Government has discussed with
TransCanada [ eiiHaton: b e CORMACE 0T tHe: AVl 6 e neratne alanon and a project Formatted: Highlight
that would meet the KWC Area supply requirement.

Direction

Therefore, pursuant to my authority under subsection 25.32(4) of the Act, I direct the OPA to
assume responsibility for discussions with TransCanada to procure a gas plant-with contract




LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL ~ NOT FOR CIRCULATION

capacity of 450MW in the KWC Arca to address the reliability needs described above, including
the negotiation and execution of an interim implementation agreement to address the costs of and
work on the KWC Project before a definitive agreement is executed. To best protect electricity
rate payers, the OPA should_if it deems appropriate. combine such negotiations with
negotiations in respect of the mutual termination of the contract for the Oakville Generatin

Station. looking for opportunities to reprofile investments already made by TransCanada_and

It is anticipated that the OPA will complete the contract for the KWC Proﬁ‘ect‘%une 30, 2011 '
having regard to a reasonable balance of risk for TransCanada, the mutl.l.';:l‘,«M rmination of the
contract for the Oakville Generation Project and the needs and 1nterest§,'qaf Oﬁ‘tarm é?eétnmty
customers. It is further expected that the contract provide for an in se,qnce datg\sgj"no later than

spring of 2015 to meet the demand needs of the community. S ‘3:%&\ *Ew

As with all electricity generation projects procured by tﬁkb‘Q‘PA, eWC Project shall be 8
required to undergo all applicable municipal and envit nmen ..gtgpro&_als to ensure it meets or
exceeds regulated standards, including those for air quility noxsé};p’&'our and vibration. Any
duty to consult and accommodate Aboriginal c{gmm%ﬁ'iﬁ ortthe KWC Project must be fulfilled.
fon to enter into a contract with

For greater .clarity, the OPA is not requitgdsb: sidi
TransCanada if it is unable to reach agreet e%t wi sCanada on terms that satisfy the
requirements of this direction and fully c‘b’ﬁﬁder i ﬂp‘s’%{ers interests. In such event, the OPA

may seek to recover its costs, if an‘gl,\re atmgkfo the implementation agreement in accordance
with its statutory authority. "L\ B,

B . A

S
I further direct that th,g 2008 Q,l _{‘1 B.l{g;eby revoked.
This direction shall g:é"‘g_}f‘f \\Cci':'!ve an@.%g.ndmg as of the date hereof,

iy :
g‘:ﬁ'&,ﬁxﬁ:" ":‘:.:4‘
e

"y,

W %
i By %
&,

Bra \%Jugul "’ S
Mm\ fer of Ena%:}i'

2 e

2

R, 8
T




Crystal Pritchard

From: . Michael Lyle .

Sent: Friday, February 18, 2011 11:33 AM

To: Colin Andersen _
Subject: FW: KWC Directive - Suggested Revisions

Attachments: - MISC_110218_KWC TransCanada Direction.docx

FYI. This is the latest version of the draft direction shared with the Ministry,

Michael Lyle . !
General Counsel and Vice President !
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority _ !
120 Adelaide Street West, Suite 1600 !
Toronto, Ontario, MSH 1Tl

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any '
dissemination, distribution or copying of this e-mail message or any files transmitted with

it is strictly prohibited. If you have received this message in error, or are not the named
récipient(s), please notify the sender immediately and delete this e-mail message

-i.--Original Message-----

From: Susan Kennedy ‘ :
Sent: February 18, 2011 11:23 AM :
To: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan ‘

Subject: FW: KWC Directive - Suggested Revisions

----- Original Message--~--

From: Susan Kennedy

Sent: Fri 2/18/2011 11:18 AM

To: Calwell, Carolyn (MEI)

Subject: KWC Directive - Suggested Revisions

Carolyn,

I'd mentioned that Colin had had some discussions with MEL (I can't quite remember who he
spoke to) regarding some tweaks to the draft KWC directive - primarily regarding the need to
allow the contract for the new plant to, potentially, form part of the settlement re Oakville

Generating Station termination (if this happens, it would affect the pricing for the new
plant which, without such a link, would be impossible to justify).

Latest attempt to accomplish this objective is attached.
Regards,

Susan






LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL - NOT FOR CIRCULATION

Februaryvdamsary , 2011

‘Mr. Colin Andersen
Chief Executive Officer
Ontario Power Authority
Suite 1600

120 Adelaide Strest West
Toronto, ON M5H IT1

Dear Mr. Andersen,

Re: Kitchener-Waterloo-Cambridge Area New Supply

“QPA”} under section 25.32 of the Electrzc:ty Aet, 1 9@3 t”

Backeground %ii{"

The 2007 proposed Integrated Power System’Plan ;ec &gﬁd for a gas plant in Kitchener-

Waterloo-Cambridge (the “KWC Area”™). Bu;gingfn-ﬁb{h acds identified in the 2007 plan, in
our Long Term Energy Plan, the Governmeiil dent ‘?value of natural gas generation for
peak needs where it can address local arglﬁrf_e bility issues. The Government confirmed
the continued need for a clean, modem n 1 gas-fired plant in the KWC Area.

% %,
The Govemment has detenn‘%faed WIﬂf'anput:%nd advice from the OPA that it is prudent and
necessary to bu1ld ﬂgfmplc %% é%&a véas-ﬁred power plant that has contract capacity of
s

{ Formatted: Highlight

“KWC Pro_] ect™ to m
twice the provinci a;! "-'-,,

L d. (“TransCanada”) the design, construction and operation of a 900MW
station in Oakville (the “Oakville Generating Station™). On October 7,
2010k announ hat the Oakville Generating Station would not proceed as changes in demand
and sup L}g;_l}%gg made the Qakville Generating station no longer necessary.

In light of the foregomg, together with the OPA, the Government has dxscussed with
it e ContTach ToRHe OakviNe Geheratmg : Station. aad a pchct

that would meet the KWC Area supply requirement.
Direction

Therefore, pursuant to my authority under subsection 25.32(4) of the Act, I direct the OPA to
assume responsibility for discussions with TransCanada fo procure a gas plant-with contract




LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL—~ NOT FOR CIRCULATION

capacity of 450MW in the KWC Area to address the reliability needs described above, including
the negotiation and execution of an interim implementation agreement to address the costs of and
work on the KWC Project before a definitive agreement is executed. To best protect electricity

rate payers, the OPA should. if it deems appropriate. combine such negotiations with

negotiations in _respect of the mutual termination of the contract for the Qakville Generating
Station. looking for opportunities to reprofile investments already made by TransCanada_and

It is anticipated that the OPA will complete the contract for the KWC Projget %ﬁ;e 30, 2011
having regard to a reasonable balance of risk for TransCanada, the mutual Srmittation of the
contract for the Oakville Generation Project and the needs and mterestsgm O ﬁé%tncxty
customers. It is further expected that the contract provide for an in S§V|ce 51. o later than
spring of 2015 to meet the demand needs of the community. @w %‘

As with all electricity generation projects procured by ﬂ% K,_WC Project shall be
required o undergo all applicable municipal and envnronmenq‘ri%a proyals to ensure it meets or

exceeds regulated standards, including those for air queihEy, noxs‘e ,Q'Hour and vibration. Any

duty to consult and accommodate Aboriginal commuﬁ"iﬁ ﬁ%’ KWC Project must be fulfilled,

For greater clarity, the OPA is not requitedal s"?.dlr ion to enter into a centract with
TransCanada if it is unable to reach agrednie t with, TiShsCanada on terms that satisfy the
requirements of this direction and full er rate payers’ interests. In such event, the OPA
may seek to recover its costs, if amn ‘g

with its statutory authority. % &
I further direct that t%ﬁe‘vZOOS Ejl%&lon{i&;g‘ercby revoked.
This direction shall be%exﬁg‘ctw\"'én\d\bmdmg as of the date hereof,

Brag:L'Duguxd .
Minigter ofEnErgx &

.-'-, !
.,
\g‘%%

Y,
’(‘és‘?atmg the implementation agreement in accordance :




Crystal Pritchard

From: Susan Kennedy

Sent: Tuesday, February 22, 2011 9:25 AM

To: Michael Killeavy; JoAnne Butler; M|chael Lyle Deborah Langelaan
Subject: RE: KWC Directive - Suggested Revisions

Attachments: KWC Directive - Suggested Revisions

The version I Sent to Carolyn had the "up’ to 590mw" language in it " So I think it should be™
fine. ! ' ST TR T T AT

Susan H. Kennedy
Director, Corporate/Commercial Law Group

----- Original Message-----

From: Michael Killeavy

Sent: February 21, 2011 9:17 AM

To: JoAnne Butler; Susan Kennedy; Michael Lyle; Deborah Langelaan
Subject: Re: KWC Directive - Suggested Revisions

It should say up to 500 MW.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
‘Ontario Power Authority

126 Adelaide St. West, Suite 1660
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Mlchael killeavyfipowerauthority.on.ca

----- Original Message -----

From: JoAnne Butler

Sent: Monday, February 21, 2011 99:83 AM

To: Susan Kennedy; Michael Lyle; Michael Killeavy; Deborah Langelaan
Subject: Re: KWC Directive - Suggested Revisions

Susan,

Do we have to change the MW's in the Direction part? Right now it says 450, not the "up to
500", )

JCcB

----- Original Message -----

. From: Susan Kennedy

Sent: Friday, February 18, 2011 11:23 AM

To: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan
- Subject: FW: KWC Directive - Suggested Revisions

FYI



-----0Original Message-----

From: Susan Kennedy

Sent: Fri 2/18/2011 11:18 AM

To: Calwell, Carolyn (MEI)

Subject: KWC Directive - Suggested Revisions

Carolyn,

I1'd mentioned that Colin had had some discussions with MEI (I can't quite remember who he
spoke to) regarding some tweaks to the draft. KWC directive - primarily regarding the need to
allow the contract for the new plant to, potentially, form part of the settlement re Oakville
Generating Station termination (if this happens, it would affect the pricing for the new
plant which, without such a link, would be impossible to justify). '
Latest attempt to accomplish this objective is attached.

Regards,

Susan



Crystal Pritchard

From: Susan Kennedy

Sent: . Friday, February 18, 2011 11:19 AM

To: . _ . 'Calwell, Carolyn (MEI)'

Subject: C KWC Directive - Suggested Revisions
Attachments: MISC_110218_KWC TransCanada Direction.docx
Carolyn,

I'd mentioned that Colin had had some discussions with MEI (I can't quite remember who he
spoke to) regarding some tweaks to the draft KWC directive - primarily regarding the need to
allow the contract for the new plant to, potentially, form part of the settlement re Qakville
Generating Station termination (if this happens, it would affect the pricing for the new
plant which, without such a link, would be impossible to justify).

Latest attempt to accomplish this objective is attached.
Regards,

Susan






LEGAL ADVICE - PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION -

Februﬁrv:ﬁaﬂuar-y , 2011

Mr. Colin Andersen
Chief Executive Officer
Ontario Power Authority
Suite 1600

120 Adelaide Street West
Toronto, ON MSH 1T1

Dear Mr. Andersen, _ _ - o R&gm‘} '
A

Re: Kitchener-Waterloo-Cambridge Area New Supply " i
" I wiite in connection with my authority as the Minister o&&}t::,_r‘)ergg.\ o)‘?? i
statutory power of ministerial direction that I have in respecfiot t Gﬁgé:o B Authority (the
“OP A"} under section 25.32 of the Electricity Act, 1 9%_&(the o)

Waterloo-Cambridge (the “KWC Area™). 1lg1n A on e f;eds identified in the 2007 plan, in
our Long Term Energy Plan, the Governmen Aiident! value of natural gas generation for
peak needs where it can address local agdf‘ g 11 bility issues. The Government.confirmed
the continued need for a clean, modern na %‘ fed plant in the KWC Area.

The Government has dcterm ed lt_lg;'inpu?%nd advice from the OPA that it is prudent and
necessary to bulId imple & afurglzgas-ﬁred power plant that has contract capacity of -
SproNEaTeEASBuD: f@“SGG W fomepl.?xmﬁv_t_).@}h@.&m_A_r_qa_l?x.t_bs.snr_r_r_lg_gf 2015 (the Formatted: Highlight
KWC Pro_]ect“) to maghlock ‘
twice the provmmal_%

Pursuant to a.directi on %&5\ August 18, 2008 {the “2008 Direction™), the OPA procured from
Traq@@%na‘%n #d. (“TransCanada”) the design, construction and operation of & S00MW
nat as g g&g%g station in Qakville (the “Oakville Generating Station™). On October 7,
20108, announged*that the Oakville Generating Station would not proceed s changes in demand
and supplyhaye made the Oakville Generating station no longer necessary.

In light of the foregomg, together W1th the OPA, ’thc Government has discussed with i g oot
TransCanada fRG1 TonrOLheit ARG e AT, SO ARG, a project Formatted: Highlight
that would meet the KWC Area Supply requlrcmem S e

Direction

Therefore, pursuant to my authority under subsection 25.32(4) of the Act, I direct the OPA to
assume responsibility for discussions with TransCanada to procure a gas plant-with contract



LEGAL ADVICE ~ PRIVILEGED AND CONFIDENTIAL — NOT FOR CIRCULATION

capacity of 450MW in the KWC Area to address the reliability needs described above, including
the negotiation and execution of an interim implementation agreement to address the costs of and
work on the KWC Project before a definitive agreement is executed. To best protect electricity
rate payers, the OPA should, if it deems appropriate. combine such negotiations with
negotiations in respect of the mutual terinination of the contract for the Qakville Generating
Station. looking for opportunities to reprofile investments already made by TransCanada and
minimize overall costs.

It is anticii:ated that the OPA will complete the contract for the KWC Projgct %‘x@ge 30, 2011
having regard to a reasonable balance of risk for TransCanada, the mutualff¢rmitiation of the
contract for the Qakville Generation Project and the needs and mterests*-m\i;: gétncnty

customers. It is further expected that the contract provide for an in seryite @g,o?ﬁo later than
spring of 2015 to meet the demand needs of the community, _'- 5
p: ‘ﬁ}%: % Y &

As with all electricity generation projects procured by thé:OPA, the KWC Project shall be
required to undergo all applicable municipal and enﬁ*gonmen \appmyals to ensure it meets or
exceeds regulated standards, including those for air qu ity, noisé ,s{)cfour and vibration. Any

duty to consult and accommodate Aboriginal ccgnmtgnh ~tl1§ KWC Project must be fulfilled,

B

For greater clarity, the OPA is not requi dAb?"';hls@ ion to enter into a contract with
TransCanada if it is unable to reach agreéie gI“'x;%'niiCarl.*acla on terms-that satisfy the
requirements of this direction and ﬁ.llly c%wﬁ'c Sider R ;payers’ interests. In such event, the OPA
may seck to recover its costs, 1f aﬁré)& réf' mg X the implementation agreement in accordance
with its statutory authority. 1

"ﬁ‘% C

1 further direct that mgaoos ]:}uet‘:'tlon\lﬁh@reby revoked.

'p

This direction shall bé‘eﬁ'ect%:hndhmdmg as of the date hereof.

‘v‘~|

Bra;l.Dugma.\ “{.';. h
) Mmlit%r\of E%g@éﬁ




Crystal Pritchard

From: JoAnne Butler

Sent: Wednesday, March 02, 2011 4:05 PM

To: Michael Lyle Co :

Subject: FW: Teleconference Board meeting on Wednesday, March 18, 2011 from 12 00 (noon) to
2:.00 p.m. v

Your.view?? We can discuss verbally??

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric M5H 1T1

416-969-6005 Tel.:
416-969-6071 Fax.
joanne. butler@powerauthority.on.ca

From: Michael Killeavy

Sent: Miércoles, 02 de Marzo de 2011 04:04 p.m.

~ To: JoAnne Butler; John Zych; Deborah Langelaan

Subject: RE: Teleconference Board meeting on Wednesday, March 16, 2011 from 12:00 (noon) to 2:00 p.m.

Ok but | advise against putting details of the offer in any slide presentation.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: JoAnne Butler

Sent: March 2, 2011 4:02 PM

To: John Zych; Michael Killeavy; Deborah Langelaan

SubJect- RE: Teleconference Board meeting on Wednesday, March 16, 2011 from 12:00 (noon) to 2:00 p.m.

John, please add an Oakvili'e GS Update for fitteen minutes.

Deb, Michael, the Board Chair has asked that we provide the slides in advance so please do that. Mike Lyle has said that
it is ok. Consider the update from the last slides that we presented last week...so maybe one or two slides at the most
since we have to have them to Colin by Friday. The biggest thing to note is probably that the TCE offer has been
received and what our proposed plans and timing are to counter.

JCB



JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Sireel West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-069-6071 Fax.
joanne. butler@powerauthority on.ca

From: John Zych —

Sent; Miércoles, 02 de Marzo de 2011 03 45 p.m.

To: Colin Andersen; Amir Shalaby; Michae! Lyle; JoAnne Butler; Kim Marshall; Andrew Pride; Kristin Jenkins
" Cc: Irene Mauricette; Clare Hudson; Robert Godhue; Crystal Pritchard; Cathy Schell; Marsha Terry; Jacquie Davidson;
OPA Directors

Subject: Teleconference Board meeting on Wednesday, March 16, 2011 from 12:00 {(noon) to 2:00 p.m.

The (former) potential Board teleconference meeting on Wednesday, March 16, 2011 from 12:00 (noon) to 2:00 p.m. will
now be held.

A draft agenda is attached. Please advise whether | have described your agenda item correctly (title information/decision
and presenters) and have aliotted an appropriate amount of time for it. The RES curtailment matter is still tentative. Are
there any other items?

Materiais need to be submitted to Colin Andersen for his review by Friday',Mérch'4 (with a copy to John.Zych),' materialsi
must be received by LARA at the close of business on Tuesday, March 8, and the mailing will be on Wednesday,; March
9. (This will be a teleconference meeting, so no printed material will be needed.)

The first slide of the slide deck, in the case of a presentaiion of information, should consist of the purpose of the
presentation and a statement of present status of the matter and, in the case of presentation for a decision, the slide deck
should consist of the purpose of the presentation and the “bottom fine”, i.e., what approval the Board is being asked to
grant.

A CEO repert is already underway.

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1
416-969-6055

416-967-7474 Main telephone
418-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly
prohibited. If you have received this message in error or are not the named recipieni(s), please notify the sender
immediately and delete this e-mail message.

From: John Zych

Sent: March 1, 2011 2:10 PM

To: Colin Andersen; Amir Shalaby; Michael Lyle; JoAnne Butler; Kim Marshall, Andrew Pride; Kristin Jenkins

" Ce: Irene Mauricette; Clare Hudson Robert Godhue; Crystal Pritchard; Cathy Schell Marsha Terry; Jacquie Davidson;
OPA Directors

Subject: Potential teleconference Board meeting on Wednesday, March 16, 2011 from 12:00 {noon) to 2:00 p.m.

2



Al last Friday's Board meeting, the Board members agreed to cancel the scheduled in-person Board meeting to be held
on Tuesday, March 15 and Wednesday, March 16 and to potentially hold a Board teleconference meeting on Wednesday,
March 16, 2011 from 12:00 (noon) to 2:00 p.m. (This meeting will not be held if we have no busmess forit.)

Therefore, by 12: 00 (noon), Wednesday (tomorrow), please advise me of any items of Board business that may need to
go to (i) a potential Board teleconference meefing on Wednesday, March 16, 2011, or (i) at any other time in March or in
April prior to the April 6 and April 7 in-person Board meeting. (The April 8 and April 7 Board meeting days are to be
devoted to a Board stakeholder day (April ) and a Board strategy session (April 7} but | assume that any critical Board
business can be fit into those days if needed.)

If we hold the Wednesday, March 16 Board teleconference meeting, the mailing for it will be on Wednesday, March 9.
Therefore, mailing materials will have to be received by LARA at the close of business on Tuesday, March 8 and will need
to be submitted to Colin Andersen for his review by Friday, March 4.

A CEO report is already underway.

John Zych

Corporate Secretary

Ontario Power Authority -

Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1
416-969-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax -
416-416-324-5488 Personal Fax
John.Zych@powerautharity.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copylng of this e-mail message or any files fransmitted with it is strictly
prohibited. If you have received this message in error or are not the named rec:lplent(s) please notify the sender
immediately a@nd delete this e-mail message.






Crystal Pritchard -

From: John Zych

Sent: "~ Friday, March 04, 2011 3:43 PM

To: Michael Lyle; Susan Kennedy

Subject:’ FW: Board of Directors' OGS Contract Wlnd Up Update Presentation - 16 March 2011
Attachments: OGS BOD_CM_20110316.ppt

Importance: High

FYI.

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1606 )

120 Adelaide Street West
Toronto, ON MSH 1T1
416-969-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

- This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error or are not the named
reC1p1ent(s), please notify the sender immediately and delete this e-mail message.
-----Original Message-----

From: Michael Killeavy

Sent: March 4, 2011 3:37 PM

To: Colin Andersen

Cc: John Zych; Deborah Langelaan; JoAnne Butler

Subject: Board of Directors' 0GS Contract Wind Up Update Presentation - 16 March 2011 ...

Importance: High

**%* PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *%*

Colin,

Attached is the 0GS Contract update presentation for the next Board meeting.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

126 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca







Wmdmg Up of the Oakville
Generatmg Statlon (OGS) Contract

Board of Directors

.....
......

March 16 2011

Priviiég'éd and Confidential — Prepared in Contemplation of Litig.afion



OGS Update

This presentation is for the Board's information.

OPA/TransCanada Energy (TCE) negotiating team has met once since
February’s Board update.

Discussions continue to be productive with respect to the “winding-up” of
the Contract.

TCE planning to deliver a proposal, implementation agreement and letter to
Colin on 7 March 2011.

MPS has provided its fixed price proposal to TCE for the fast-start GT
option, scope of work for the conversion from combined-cycle to simple
cycle, and delay/suspension costs. The cost mcreased by about 10% from
$33M to $36M (USS). |
TCE also presented us with commercial parameters for the proposed
peaking plant, along with the revisions to the NYR contract that lt needs

We are continuing to do our due diligence on commercial -
parameters/contract changes and will be hlrlng a flnan0|al consultant to
assist us.

OPA continues to work with the Mlnlstry of Energy on the draftlng of the
Directive to authorize negotiations with TCE for the replacement prOJect

Privileged and Gonfidential - Prepared in Contemplation of Litigation ." l ’Rlo

POWER AUTHORITY



Next Steps

Contlnue discussions with TCE to achleve the foIIownng
- — An understandlng of TCE’s commerCIaI posmon

— Flnallze technical deS|gn requ1rements

— Siting of replacement facility;

— Negotiation and-execution of the Implementatlon
Agreement; S

— TCE plan for handling First Nat|ons issues.

Inform MO/P.O and get buy in .,to. disclose and move-forward.

Privileged and COHﬁdential - Prepa_red in Contemplation of Litigaiion ON IARIO o

POWER AUTHORITY (_#



Replacement Generation Project

» TCE still leaning toward development of the Boxwood
Industrial Park site.

« Colin has indicated that the MO has no issues with TCE
~approaching the City of Cambridge.

* There was a mention of the OGS contract cancellation in
the 3 March 2011 edition of the Toronto Star — “Oakwlle
wins nearly $500,000 in legal costs” |

Privileged and Confidential - Prepared in Contempiation of Litigation ‘ ON I ARIO

POWER AUTHORITY {_J



Mitsubishi (MPS) Gas Turbines (GT’s)

- P . .

. GT s originally purchased for OGS were deS|gned for a
Combined Cycle generation plant. T

- Fall 2010 TCE suspended MPS contract until January
31, 2011.

+ January 28, 2011 TCE released MPS from suspension
and directed them to commence work on convertmg the
GT’s to Fast Start.

. Fast Start option will meet the requnrements of a Peaklng
generation plant in Cambrldge '

» Fixed the suspension costs that TCE had been mcurrmg
underterms of MPS ESA. R R

Privileged and Confidentiatl - Prepared in Contemplation of Litigation ON I ARIO

POWER AUTHORITY {_{



Price of Peaking Plant Conversion

. 'zl'gg incremental estimated price for the conversion was $33 MM (US) +/-
0.

. MII\DAS revised the price to convert the GT’s to Fast Start from $3 MM to $6

« MPS revised the price to convert from Comblned Cycle to Slmple Cycle
from $15 MM to $12 MM. .

» Delayed delivery and suspension costs remrain $15 MM

» TCE received the MPS final price for Peaking plant conversion on February
28, 2011 and price was $36 MM, which was wnthln the 25% range indicated

above by MPS

Privileged and Confidential-— Prepared in Contemplatioﬁ “of'"l.-itigation ON I ARIO
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TCE CommerCia_l'Pr'opoSal |

. . . v . : . " R Ll e

. TCE has provided the OPA with its proposed costs for |
the peakmg plant, along with a listing of changes |t |
requires to the NYR Peaking Contract. R

» TCE indicates that the plant needs to have aNRR of
- $16,900/MW-month, which is slightly lower than its NRR
- for OGS of $17, 277/MW-month.

. Using TCE’s CAPEX figure and indicated OGS rate of
return we have come up with an NRR that s about

Privilege ed and Co f'dent al - Prepared i nContemplaﬁon of Litigation | ON lARI o

POWER AUTHORITY {



TCE Commercial Proposal

* We are continuing to review our estimate in light of
theirs.

» We have requested more information from TCE to
understand how it has arrived at'its NRR figure,

- TCE has also asked for a number of changes to the NYR
Peaking Contract, the contract upon which we would
base the K-W contract.

. We contlnue to review these proposed changes o
Privileged and Con fidential - Pre epared in Contemplation of Litigation ONTARIO
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Crystal Pritchard

From: John Zych

Sent: : Tuesday, March 08, 2011 1:13 PM

To: Susan Kennedy, Michae! Lyle

Subject: FW: OGS Presentation for Board of Directors
‘Attachments: - 0GS_BOD_CM_20110316.ppt

FYI.

John Zych

Corporate Secretfary

Ontario Power Authority

Suite 1600

120 Adelaide Sireet West
Toronto, ON M5H 1T1
416-9569-6055 '
416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly
prohibited. If you have received this message in error or are not the named recipient(s), please natify the sender
immediately and delete this e-mail message.

From: Deborah Langelaan

Sent: March 8, 2011 1:02 PM

To: Nimi Visram

Cc: JoAnne Butler; John Zych; Michael Killeavy
Subject: OGS Presentation for Board of Directors

*+ PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION b
Nimi;
Please find attached the Oakville Generating Station presentation for the upcoming Board meeting.

Deb







Winding Up of the Oakville
Generating Station (OGS) Contract

Board of Directors

IVIarch 16 2011
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OGS Update (for informat‘i‘on‘%‘?‘punposes 6hly)
X

OPA/TCE negotiating team met once since February’s Board update

OPA awaiting response from the Ministry of Energy on the drafting
of the Directive

February 28t MPS provided its fixed price proposal to TCE for:
— Fast-start GT option
— Scolpe of work for the conversion from comblned cycle to simple
cycle
— Delay/suspension costs .
MPS cost increased by ~10% (US $33MM to $36MM)

March 1st OPA received TCE’s Potentlal PrOJect Prlcmg and Terms
Proposal oL

— commercial parameters for the propesed peaklngi?:pkléant along

~ with proposed revisions to the- peaking contract -« -
March 6t OPA received draft letter from Alex Pourbal ;Eres_ldent
TCE requesting approval of the Cambrldge prolect under"%their--
proposed terms

Privileged and_Confidential - Prepared in Contemplation of Litigation .N | B Rl.
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TCE Potential Project Pricing and Terms Proposal

» TCE provided OPA with its estimated costs for the
peaking plant along with a list of suggested changes to
the peaking Contract |

« TCE's position is they require a: $16 900/MW-month
NRR which is slightly lower than the $1 7, 277/MW—month
NRR for OGS :

« TCE proposing to pass through majorlty of: r|sk to .ntarlo
ratepayer

+ OPA has requested more information from TCE to
understand how it arrived at its NRR

Privileged and Confidential - Prepared in Contempliation of Litigation . ' ONlARI: v

POWER AUTHORITY (_#




TCE Potential Project Pricing and Term's“'i-éliibpbsalr

* OPA has retained NERA Economic Consulting:as its
Financial Consultant

« OPA performing sensitivity analysis to develop matrix of
NRR’s based on various assumptions for discount rate,
CAPEX, O&M contract term, etc. |

« OPA continuing its due diligence:on commercial
parameters and contract changes

Privileyed and Confidential - Prepared in Gontemplation of Litigation - ONT ARIO

POWER AUTHORITY {_/



Next Steps

+ Continue discussions with TCE to achieve the following:
| — An understanding of TCE’s commercial position
— Finalize technical design requirements
— Sltlng of replacement facility |
— Negotiation and execution of Implementatlon Agreement
— TCE plan for handling First Nations issues

« Inform MO/PO and get buy in to disclose and move
forward

« OPAto prowde TCE with counter offer before end of
March o

Privileged and Confidential - Prepared in Contemplation of Litigation ' ONTARIO

POWER AUTHORITY |






'Crystal Pritchard

From: : John Zych

Sent: Tuesday, March 08, 2011 2:.02 PM

To: Deborah Larigelaan; JoAnne Butler; Michael Killeavy
Cc: Nimi Visram; Michael Lyle; Susan Kennedy
Subject: RE: OGS Presentation for Board of Directors

May I comment? There is no summary page. See my Board cali note: Too many unreferenced acronyms: MPS, GT, NRR,
CAPEX, O&M, MO, PO. | won't pick on TCE or MM. MW and OPA -are obviously okay. - '

Kevin did a good job on his summary page. See his

John Zych

Corporate Secretary

Ontario Power Authority

Suijte 1600

120 Adelaide Street West
Toronto, ON M5H 1T1
416-969-6055

- 416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential andfor exempt from disclosure under applicable taw. If you are not the intended
recipient{s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender
immediately and delete this e-mail message. N

From: Deborah Langelaan

Sent: March 8, 2011 1:02 PM

To: Nimi Visram

Cc: JoAnne Butler; John Zych; Michael Killeavy
Subject: OGS Presentation for Board of Directors

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *=*
Nimi;
Please find attached the Oakville Generating Station presentation for the upcoming Board meeting.

Deb







CrystaIPrmchard

From L Mlchael Lyle

Sent: © - - ‘- - \Wednesday, Mérch 09, 2011322 ™ ,‘
To: .. . . . : SusanKennedy - e et e
Subject: - .. .. Fw:Designation LetterforTCE

This is it.

----- Original Message -----

From: Michael Killeavy

Sent: Wednesday, March 09, 2011 02:;50 PM

To: Colin Andersen; JoAnne Butler; Michael Lyle
Subject: Fw: Designation Letter for TCE ....

Osler believes that attaching the materials noted in the 1etter is a problem vis-a-vis the
Confidentiality Agreement the OP and TCE have executed. )

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

----- Original Message -----

From: Smith, Elliot [mailto:ESmith@osler.com]
Sent: Tuesday, March 08, 2611 92:17 PM

To: Michael Killeavy

Cc: Sebastiano, Rocco <RSebastiano@osler.com>
Subject: RE: Designation Letter for TCE ....

Michael,
We have reviewed the draft letter dated March 4, 2011, from Alex Pourbaix to Colin Andersen,

with copies to the Deputy Minister of Energy and Chief of Staff to the Minister of Energy
(the "Letter”). Although no attachments were included with the Letter, it is our
understanding from the second last paragraph of the Letter that the final version will
contain as attachments (i) an implementation agreement summary and (ii) the draft
implementation agreement. We have considered the implication of sending this letter in
connection with the October 8, 2010 Confidentiality Agreement between the OPA and TCE (the
*CA"). The following is a summary of our analysis.

It is likely that the attachments to the Letter will contain "Confidential Information”, as
such term is defined in the CA. Specifically, we believe that these attachments will contain
Mutually Confidential Information, which is defined to include, amongst other things,
information "related to or part of the financial parameters for any other project or
potential opportunity being discussed between the Parties”. There is also the possibility .
that these attachments will contain the OPA'sS Confidential Information, if they disclose
anything that is derived from confidential information provided by the OPA. ’

1



In accordance with the CA,.a party is permitted to disclose Confidential Information to their
Representatives. The Government of Ontario is included as a Representative of the OPA only,
not of TCE, and as a result this exception would not be applicable to TCE's disclosure of the
Letter. Consequently, it appears that if TCE transmits the Letter (including its attachments)
to the Ministry of Energy, this would be a disclosure of Confidential Information by TCE
contrary to the term of the CA. We believe that if TCE were to send the Letter without the
attachments to the Ministry, this would be less likely to violate the terms of the CA.

If you have any further questions or would like to discuss, please let me or Rocco know.

Thanks,
Elliot

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE
esmith@osler.com

Osler, Hoskin & Harcourt LLP
Box 5@, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B3

osler.com

————— Original Message-----

From: Sebastiano, Rocco

Sent: Tuesday, March 08, 2011 1:22 PM

To: Smith, Elliot

Subject: FW: Designation Letter for TCE ....

Can you respond to this? I have a meeting out the GTAA all afternoon that I have to leave
for soon. Thanks, Rocco

----- Original Message-----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Tuesday, March @8, 2011 12:35 PM

To: Sebastiano, Rocco

Subject: Fw: Designation Letter for TCE ....

Can you provide me with éome advice on this please?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1500
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca



Temm-- Original Message -----

From: JoAnne Butler . : ,
Sent: Tuesday, March 88, 2811 12:14 PM-

To: Michael Killeavy; Susan Kennedy
Subject: RE: Designation Letter for TCE ....

»

I talked to Terry Bennett about this....he says that they had it checked out and didn't feel
that they were in violation. Please confirm that we remain clear that it is a violation and
I will get back to him again. Thanks..

ics

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 16600
Toronto, Ontario M5H 1T1

416-969-6005 Tel,
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

--<~-0Original Message-----
From: Michael Killeavy
Sent: Lunes, 97 de Marzo de 2011 ©3:41 p.m.
To: Susan Kennedy.
Cc: JoAnne Butler _
Subject: Designation Letter for TCE ..

_Susan,

Please do not send the Designation Letter to TCE. They are copying the Ministry on the Alex
Pourbaix letter, which violates our confidentiality agreement. The Ministry is not a party
to the confidentiality agreement.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

126 Adelaide St. West, Suite 1608
Toronto, Ontario, M5H iT1
416-969-6288 (office)

416-969-6071 (Ffax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca
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This e-mail message is privileged, confidential and subject to copyright. Any unauthorized
use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et soumis & des dr01ts d'auteur.
I1 est interdit de 1l'utiliser ou de le divulguer sans autorisation.
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Crystal Pritchard

From: - Michael Killeavy

Sent: o Tuesday, March 15, 2011 1:50 PM

To: - Michael Lyle S .
Attachments: Let_OPA.Colin Anderson_Mar 10 v2.pdf; 1A Schedule B NRR (Feb 24 11)_OPA.doc; |A

Schedule C NRR (Feb 24 11)_OPA.doc; IA Cambridge (draft Jan 24, 2011 v3).doc; TCE
Value Proposition Analysis 12 Mar 2011.doc

As requested.‘ .

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

- 416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)






Q TransCanada
In business to deliver

TransCanada Corporation
I L 450 — 1 Street, SW.
Calgary, AB T2P 5H1

March 10, 2011

| tel (403)920-2122

CONFIDENTIAL AND WITHOUT PREJUDICE Co o N * - email alex_pourbaix@transcanada.com
Nt T oo R - o web www.transcanada.com

Mr. Colin Anderseni - Alox Fourbalx

Chief Executive Officer o o President, Energy & Oil Pipelines

Ontdrio Power Authority : - : A }

120 Adelaide Street West, Suite 1600

T0r0nto, ON MSH IT1

Dear Mr. Anderson:
Re: Negotiations with TransCanada-Energy Ltd.

First, pIeaise accept my appreciation for your recent time taken to discuss our opportunity. As Ontario’s
largest private power investor, TransCanada continues to value its relationship with the Ontario Power
Authority (OPA) and electricity ratepayers it serves.

As you are aware, we successfully responded to your SWGTA RFP and executed a contract with you to build,

own and operate a 900MW combined ‘cycle natural gas power plant. During the development and permitting .

phase of that project, the Minister of Energy announced that the project would not proceed due to significant
changes in projected power system needs.

In your letter dated October 7™ 2010 you confirmed that the OPA would not proceed with the contract,
acknowledged our entitlement to reasonable damages from the OPA and expressed your desire to identify
other projects which could compensate us for the termination of the contract. While initially disappointed,
we focused on the changing needs of the OPA as our customer and welcomed the opportunity to meet those
needs.

Since last October our respective teams have been seeking a mutually satisfactory solution. The basis for

these discussions was the desire of both sides to find an arrangement which ensured value to Ontario

electricity rate payers and fairness to TransCanada shareholders. The purpose of this letter is for me to
_formally convey such a solution.

Ontario’s Long Term Energy Plan states “As indicated in 2007 Plan, the procurement of a peaking natural gas
fired plant in the Kitchener-Waterloo-Cambridge (KWC)-area is still necessary. In that region, demand is
growing at more than twice the provincial rate.” This clear and consistent expression of eléctricity need
became a natural focal point in our discussions. The plant we propose will meet the timing and reliability.
requirements of the KWC area as identified by the OPA and the Independent Electricity System Operator.
We have identified potential sites more than 500 meters from residential nelghborhoods and schools. The
plant will of course meet or exceed all environmental standards related to emissions and noise.

Simply put, this plant is a smaller, less expenswe and more responswe plant than the one ongmally
contracted for in the SWGTA RFP. Its capacity of 515 megawatts compared to the SWGTA at 900 megawatts
reflects today’s demand forecasts and is the basis for tremendous savings to Ontario’s electricity ratepayers.
The capital cost is estimated at $540 million where the SWGTA capital cost was $1.2 billion, representing a
$660 million reduction. Acting now will allow us to use the $200 million gas turbines purchased for the
SWGTA plant, thus turning an OPA liability into a valuable asset. By switching from combined cycle to
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simplé cycle the plant will be able to respond faster and more efficiently to sudden increases in regional power
demand.

Our respective teams have worked diligently for five months to identify an efficient and cost effective project.
The anticipated contingency support payment necessary. to support this project is now actually lower than
that which was contracted for in the SWGTA Clean Energy Supply contract. We have capped the anticipated
NRR and offered shared savings in event cost efficiencies are identified prior to signing the CES contract.

TransCanada is confident it can develop, construct and operate a successful power project. Having built and
operated power facilities across Ontario for over twenty years, TransCanada is deeply committed to
consulting local stakeholders including First Nations, municipalities, local neighbors and environmental
groups. We have had preliminary conversations with the Mayor and local First Nations and have committed
to treating them as critical stakeholders in our development efforts.

In closing, I believe this project is an excellent alternative that will provide great value for Ontario electricity
ratepayers and fairness to TransCanada shareholders. However, time is of the essence if we are to realize this
potential value. [n order to ensure the successful implementation of ‘this project, including the teclinical
scope, stakeholder outreach and permitting process, work needs to begin within the next several weeks.

I therefore request that the OPA seek formal approval and direction from its Board and the Minister of
Energy to proceed with this project by March 31" on the terms outlined-in the Implementatmn Agreement
and schedules that have previously been provided to the OPA. Once that agreement is executed, we can begin
the development work necessary to complete the CES contract in a timely manner.

I look forward to your earliest response and to concluding contractual arrangements on this great
opportunity.

Yours sincerely,

Alex Pourbaix
President, Energy & Oil Pipelines

c.c. David Lindsay, Deputy Minister of Energy
'Craig MacLennan, Chief of Staff to the Minister of Energy
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SCHEDULE B1
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SCHEDULE B2
VALUE PROPOSITIONS

VP#1 - Permits and Approvals

In light of the cancellation of the Facility and the Original Contract, and the change.in risk profile that this
has created for developers since that decision, the Contract will provide that if TCE is unable to secure a
permit or approval for the construction or operation of the Potential Project or any level of govcmment
otherwise prevents the construction or operation of the Potential Project then TCE will be able to
terminate the Contract and, upon such termination, recover from the OPA its reasonable costs incurred
with respect to the Facility and the Potential Project and TCE’s anticipated financial value of the Original
Contract [Defined as a Number for the IA]. In addition to TCE’s relief from Force Majeure,’ TCE
would also recover from the OPA its reasonable costs as a result of delays arising from Force Majeure
relating to permitting.

VP2 —_Oakville Sunk Costs

The Contract will provide that sunk costs associated the development of the Facility .' totoling [$37
million] will be paid immediately to TCE at time of executing the Contract. These sunk costs [have/have
not] been reviewed by the OPA and further due diligence and review [will/will not] be required.

VP#3 - Interconnection Costs

As a result of the compressed time for development of the Potential Project TCE will be unable to
determine the costs associated with electrical and natural gas interconnections to the same level of detail
as associated with the Facility. Accordingly, the Contract will provide a mechanism whereby the OPA
will directly pay for all costs associated with the electrical and natural gas interconnections in a manner
that will not subject TCE to carrying costs. For the gas connection this will include all costs paid to the
local gas distribution company (“LDC”) that is associated with the connection to the Potential Project
from the LDC including a contribution in aid to construction (“CIAC”) and terminating at the
demarcation between the Potential Project and the LDC on the Potential Project site. For the electrical
connection this will include all costs associated with the design engineering, construction and
commissioning of the electrical facilities between the high voltage side of the Potential Project switchyard
and the point of connection to the Hydro One transmission system including land and easements if
applicable.

VP#4 - Gas Delivery and Management Services Costs

The Contract will provide that all gas delivery and management services costs will be excluded from the
NRR and that such costs will be paid for by the OPA in a manner consistent with the Portlands ACES and
Halton Hills CES Contracts.

VP#5 — Net Revenue Requirement Indexing Factor (“NRRIF”) set at 50%

- As a result of utilizing the MPS gas turbines in this Potential Project service, operating cost is a materially
larger part of the economic picture and accordingly significantly more of TCE’s costs are escalating. The
portion of TCE’s costs subject to escalation is approximately 50% as opposed to the current maximam of
20%. Accordingly the Contract will be modified to reflect this higher proportion subject to escalation by
incorporating a NRRIF of 50%. Specifically in Section 1.1 of Exhibit J of the Contract the NNRIF
definition will be modified to remove the words “between 0.00 and 0.20”.
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VP#6 - Option to Extend Term

As a mechanism for recovery of Potential. Project: costs; the. costs-incurred by TCE with respect to-the
Facility and TCE’s anticipated financial value of the Original Contract, the Contract will be premised on a
30 year term or premised on a 20 year term with a unilateral option for TCE to extend the term of the
Contract on the same’ terms GOI'ld]tIOIlS and prlces ~for-an addltlona] 10 years e T

VP#'J' Capacrty Check Test

In an effort to more accurately reﬂect the actual capac1ty delivered to the Provmce of Ontano Section
15.6 (b) of the Contract will be modified to reflect average ambient temperatures during each season.
Specifically in Section15.6 (b) (i) replace “7.0” with “-5.8”, in Section 15.6 (b) (ii) replace “21.0” with
%5.77, in Section15.6 (b) (iii} replace “30 0” with “18.6%, ‘and in Section 15.6 (b) (iv) replace “24.0” with
“8 37!

VPHS ~ Potenﬁal_ One Hour Ru:t

Maintenance costs associated with the Mitsubishi Heavy Industries MS01GAC Fast Start engine are
significant and predominantly driven by number of starts. The logic contained Section 3 of Exhibit J to
the NYR Contract can result in Imputed Production Intervals one hour in duration whereas the associated
© recovery of start costs is assumed to be over two hours. In an effort to recognize the unique attributes of
these engines the Contract will be modified to ensure the plant is only deemed on when power prices
provide for full recovery of start charges within an hour. Specifically Section 3. 1 1 (ii) (a) A of Exhibit ]
of the Contract w111 be modified to remove the words “50% of”.
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SCHEDULE B3
NYR CONTRACT CLEAN UP

Value Proposition Incorporation
The Value Propositions outlined in Schedule B2 will be incorporated.

GD&M Partial Recovery :

The NYR Contract included a provision for a portlon of the Gas Distribution and Management costs to be
recovered via NRR and the rest to be recovered via a side agreement. The contract for the Potential
Project will be premised on all costs being recovered via the side agreement as per VP# 4. There are
references throughout the NYR Contract that will require clean up to reflect this situation.

Schedule A
There may be items in Schedule A of this Implementation Agreement that need to be incorporated into

the NYR Contract including, but not limited to, the Emissions Limits and Emission Measurement
Methodology.
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_ V_SCHEDULE o
“PROCESS.

'Schedule Bl prov1des TCE’s currently proposed contract parameters for even ,al mcorporatlon'
* into, the Contract::This -Schedule. C describes the. mechamsm by. . whrch the NRR:set: out_in
Schedule B1 will be adjusted between the effective date of thrs Agreement and the executlon and.
dehvery by, the Partles of the Contract o . g

The followmg contract parameters outlined in Schedule B1 will not be adjusted from the values.'
contained in Schedule Bl (the “Fixed Parameters”): the Contract Heat Rates (MMBTU/MWh
HHYV) for Seasons 1, 2, 3 and 4; the Contract Capacities (MW) for Seasons 1, 2, 3 and 4; the
Annual Average Contract Capacity (MW); Start-Up Gas for the Contract Facility (MMBTU/start-
up); Nameplate Capacity. (MW) and Net Revenue Requirement Indexing Factor (“NRRIF*)(%);
Start-Up Maintenance Costs ($/start—up) O&M Costs ($/MWh), and OR Cost ($/MWh).. . .

The only parameter in Schedule Bl that may. be adJusted prior .to bemg mcorporated into the
Contract is Net Revenue Requirement (° ‘NRR”) : , _ .

Upon. executlon of this Agreement TCE will. begm development work on the Potential PI‘O_]eCt
1ncludmg siting, stakeholder outreach, engineering design, contracts for equrpment procurement,
and contracts for construction. The development work will be undertaken in order to ascertain
final estimates of capital costs, operating costs, plant performance and schedule prior to execution
of the Contract. :

Ad_]ustments to NRR wﬂl be based on changes in the followmg capltal cost elements (the
“Adjustment Capital Cost Elements™): :

Gas Turbine Fast Start (Addltlonal Scope, stacks, coolers). . $12,600,000 . Soft
Gas Turbine Technical Assistance $3,622,500 Estimated
Gas Turbine Transportation-- - ."$7.380,680 | - Estimated
Engineering $20,738,776 Soft
- Major Equipment $24,349,133 Soft
Construction $89,927,715 Hard
Engineering ard Construction Risk -$6,552,116 Soft
IBL Allowances (EPC, CTG, Noise, Grounding) $18,607,205 Soft
Landscaping $2,000,000 Estimated
HV Switching Station / Tap Station $1,850,000 | Estimated -
Interconnects Excluding gas and electrical (Potable Water ,
Supply, Waste Water Discharge / Sewer , Construction $700,000 | Estimated
Power, Telco Interconnects) ‘ _
Storm Water Pond $4,394,750 | - Estimated -
Net Start-Up Energy (Fuel Cost + Back Feed Power - $6.234.172 Bstimated
Power Revenue) ,
Fuel Gas Dehvery & Mgmt Charges for start—up and’ $3,000, (')00 " Bstimated
commissioning
Capital & Operatlonal Spares (excludmg MPS GT Sp_ares) $1,824,375 Soft
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Land Purchase $29,250,000 Hard
Community Benefits and Contribution $20,000,000 Soft
'Development Charges, Park's Fee, Permit & Development - .
Fee (Site Plan Approval), Aboriginal Community $2,990,000 Estimated
Contribution o .
Escalation $9,372,568 Estimated
TOTAL $265,393,990
OPA Review

Once the development work is complete TCE will pfovide tfle OPA with .5 final estirhate for the
Adjustment Capital Cost Elements and associated supporting documentation.

Costs for which TCE will obtain contracts, binding quotes or other firm commitments prior to
execution of the Contract (the “Hard Capital Costs™) are categorized as such in the table above.
TCE will provide the OPA, on a confidential basis, with copies of the contracts, binding quotes or
other firm commitments as supporting documentation for the Hard Capital Costs. The OPA’s
review will be limited to ensurmg TCE’s ﬁnal estimate is congment w1th the supportmg
documentat]on - S :

Costs that will be based on non-binding estimates, discussions or agreements with third parties at
the time of execution of the Contract (the “Soft Capital Costs™) are categorized as such in the
table above. TCE will provide the OPA with copies or summaries of the non-binding estimates,
discussions or agreements. The OPA’s review will be limited to ensuring TCE’s final estimate is
congruent with the supporting documentation.

Costs that are estimated, built-up or provided as allowances for development and risk at the time
of execution of the Contract (the “Estimated Capital Costs™) aré categorized as such in the table
above. TCE will provide the OPA a break down of such estimates and the OPA’s review will be
limited to ensuring such estimates are in line with good utility practice.

It is possible that some costs may not fall into the predicted categories (Hard, Soft or Estimated)
by the end of the deve]opment work. TCE will indicate to the OPA any changes in category and
be held to the due diligence standard of the new category.

Once the Parties have completed the above review the final estimate for the AdJustment Capital
Cost Elements shall used to modify the NRR for inclusion in the Contract.

Conversion Mechanism
The final estimates for the Adjustment Capital Cost Elements will be used to adjust NRR,

provided that the adjusted NRR incorporated in the Contract will not exceed $17,277/MW-
Month, as follows:

o For each Adjustment Capital Cost Element there is an estimated value at the time of
executing this agreement, which is contained in the table above (the “ACCE IA Value™)

» For each Adjustment Capital Cost Element there will be a final estimated value provided
by TCE to the OPA and agreed to through the OPA Review described above (the “ACCE
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Fmal Value g

* For each Adjustment Capital Cost Element there wﬂl be a difference between the ACCE
IA Value and the ACCE Final Value determined as the arithmetic difference between the
ACCE IA Value and the ACCE Final Value (the “ACCE Difference”). For clarity the
ACCE Difference will be the ACCE Final Value minus the ACCE IA Value. By way of
example, if the ACCE Final Value for a given element is higher than the ACCE IA Value
then the ACCE leference will be a positive number, demonstrating an increase in that -
element.

o These differences will summed for all Adjustment Capital Cost Elements (the “Total
. ACCE Difference”)

» The Total ACCE Difference will be multiplied by 0.0000126813 (the “NRR Conversion
Raté™) to give the adjustment to the NRR (the “NRR Adjustment Value™).

e The NRR that will be entered into the Contract will be the NRR mdlcated in Schedule B1
plus the NRR Adjustment Value (the “Final NRR™).

The development of this Schedule C is constructed on the' basis of a set of assumptions and
engineering at a very preliminary stage of the development process. For example, there were no
technical design criteria available (Schedule A) at the time of this work and TCE was not able to
determine the availability or suitability of the proposed site for the Potential Project. As such
there is a risk that the more detailed engineering and development identifies issues or costs that
may impact this Schedule C.
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From: ’ Michael Lyle -

Sent: Tuesday, March 15, 2011 4:54 PM

To: . 'Stewart, Michael (MEI)'

Cc: 'Shear, Dan (MEI)'; 'Schultz, Daniel (MEi)
Subject: - . RE: Directives to be Revoked

Sorry to reporf back but there are a number of issues:

With respect to the October 20,2005, both March-10, 2006 and the July 13,2006 as amended by December 8, 2009
conservation dtrectlves, there contlnue to be’ payments bemg made under the contracts authorized by these directives
and these payments could extend well past March 31. With respect to the March 31, 2006 directive, you may wish to
consider timing issues as the LTEP contemplates that the OPA will be issued a new directive on this matter in the near -
future. The August 18, 2008 directive aiso presents issues. Negotiations with TCE are at a delicate point. Revoking the -
directive now may complicate these discussions unnecessarily. Timing of such a revocatlon should also be rewewed m )
light of the expected new directive on a KWCG plant '

I would be happy to discuss these matters further.

Michael Lyle’

. General Counsel and Vice President

. Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority.. .

120 Adelaide Street West, Suite 1600
Toronte, Ontario, M5H 171

Direct: 416-969-6035

Fax: 416.969.6383 '
Email: michael. Ivle@powerauthontv on.ca

This e-mall message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. |If you are not the Intended reclplent{s). any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohlbned if you have received this message in error, or are nof the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Stewart, Michael (MEI) [maitto:Michael.Stewart@ontario.cal
Sent: March 14, 2011 10:44 AM

To: Michael Lyle
Cc: Shear, Dan (MEI); Schultz, Daniel (MEI)
Subject: Re: Directives to be Revoked

Thanks Mike. That would be great.

Mike

From: Michael Lyle <Michael.Lyle@powerauthority.on.ca>
To: Stewart, Michael (MET)

Cc: Shear, Dan (MEI); Schultz, Daniel (MEI})
Sent: Mon Mar 14 09:49:44 2011
Subject: RE: Directives to be Revoked -

| will get back to you this evening if that works.



Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

" 120 Adelaide Street West, Suite 1600
Toranto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mall message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. if you are not the intended recup ienl{s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with 1t is strictly prohibited.’ If you have receivied ihis message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Stewart, Michae! (MEI) [mailto:Michael. Stewart@ontano cal
Sent: March 10, 2011 4:29 PM

To: Michael Lyle

Cc: Shear, Dan (MEL); Schultz, Daniel (MEI)

Subject: FW: Directives to be Revoked

Hi Mike,

Attached is a list of directives from the Minister of Energy to the OPA that we understand to be ‘spent’. The list is based on
the discussion we had at the end of September 2010 with you and ENE LSB and follow-up emails with Dan Schultz.

Our intention is to reduce our Open for Business count of ENE regulatory requirements by the number of requirements
imposed by these directives if in fact these directives are spent. Spent, as our legal branch defines it, means that the
OPA's obligations under the directives have been fully performed, and that there are no outstanding contracts still in force
that were entered into pursuant to the directives.

Would it be possible to complete a review of the attached list and confirm by email by March 17 that these directives are
spent? Please copy Dan Schultz and Dan Shear on any emails.

Thanks very much.
Regards,

Mike Ste\_vvart
212-7489
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From: John Zych

Sent: Thursday, March 17 2011 €:31 AM

To: Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan; rsebastlano@osler com'
Subject: TCE Board Resolution - Osler Review and Comment .

Attachments: Minutes of Board of Directors Meetlng October 7, 2010 'I':-)raft doc

Last week; we had a meeting with Rocco Sebastiano on this-matter.and we {(Michael Killeavy, Deborah Langelaan, Rocco
Sebastiano and 1) agreed to delete the word “reasonable” in front of the word “compensation” (see thll’d page)

These minutes are now good to go to the Board for approval. Efficiency and practicality suggest that we take these
minutes to the Board for approval at the same time that we approve any agreement with TCE, and that is what | will do.

John Zych

Corporate Secretary |

Ontario Power Authority

Suite 1600

120 Adelaide Street West

. Torontg, ON M5H 1T1
416-969-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files fransmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with. it is strictly
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender
immediately and delete this e-mail message.

From: Sebastiano, Rocco [mailto:RSebastiano@osler. com]

Sent: February 23, 2011 5:13 PM '

To: Deborah Langelaan:

Cc: John Zych; Michael Killeavy; Ivanoff, Paul; Smith, Elliot
Subject: RE: TCE Board Resolution - Osler Review and Comment

We have reviewed the minutes, but am not sure what comments we would provide. One observation I would
make is that the minutes state that the Board members reviewed the terms of a draft letter to TCE that instructed
TCE to “cease all further work in connection with the Oakville gas plant and acknowledged that [TCE] was
entitled to reasonable compensation”. Did the Board members see the final draft of the letter which was sent to
TCE which includes the reference to the “financial value” of the contract? I wouldn’t want anyone to draw the
inference that the language contained in the letter sent to TCE is the Board's view of what is reasonable
compensation. Perhaps we can discuss further this in person when we next get together.

Thanks, Rocco

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca)
Sent: Wednesday, February 23, 2011 10:48 AM

To: Sebastiano, Rocco

Cc: John Zych; Michael Killeavy

Subject: FW: TCE Board Resolution - Osler Review arid Comment -

Rocco;



Would you please review the attached Board meeting minutes and provide your comments? -

Thanks,
Deb

/

Deborah Langelaan | Manager, Natural Gas Projects| OPA |
Suite 1600 - 120 Adelaide St. W. | Toronto, ON M5H 1T1')

T:416.969.6052 | F: 416.967.1947| deborah.langelaan@powerauthority.on.ca |

“From: John Zych

Sent: February: 23, 2011 10:17 AM

To: Deborah Langelaan

Cc: Susan Kennedy

Subject: RE: TCE Board Resolution - Osler Review and Comment

Deborah,
The minutes of the October 7, 2010 mig (attached).

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West
Toronto, ON MSH 1T1
416-969-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may
contain information that is privileged, confidential and/or exempt frorn disclosure under applicable law. If you are
not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or any files
transmitted with it is strictly prohibited. If you have received this message in error or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.

From: Susan Kennedy

Sent: February 23, 2011 9:26 AM

To: John Zych

Cc: Deborah Langelaan

Subject; FW: TCE Board Resolution - Osler Revnew and Comment

John,

Would you deal directly with Deb on this. 1 believe | can attest that it will be faster if | am not in the middle.

Susan H. Kennedy
Director, Corporate/Commaercial Law Group

From: Deborah Langelaan

Sent: February 23, 2011 9:08 AM

To: Susan Kennedy

Subject: RE: TCE Board Resolution - Osler Review and Comment

Susan;



What minutes are you referring to?
Deb

Deborah Langelaan | Manager, Natural Gas Projects| OPA |
Suite 1600 - 120 Adelaide St. W. | Toronto, ON M5H 171 |-

T: 416.969.6052 | F: 416.967.1947| deborah.langelaan@powerauthority.on.ca |

From: Susan Kennedy
Sent: February 23, 2011 8:58 AM
To: Michael Killeavy; Deborah Langelaan
Cc: John Zych ,
. Subject: TCE Board Resolution - Osler Review and Comment

" | thought I’d seen Osler comments on the draft minutes; however, John says he hasn't seen anything and | can't
seem to find a record of same. Am | imagining things?

If- Osiers hasn't completed its review, could we get them to do so as it ideally should be finalized at next board
meeting. '

Thanks,

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 416-969-6054

F. 416-969-6383

E: " susan.kennedy@powerauthority.on.ca

This e-mail message is privileged, confidential and subject to
copyright, Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. I est interdit de Fultiliser ou
de le divulguer sans autorisation.
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POWER AUTHORITY

MEETING OF THE BOARD OF DIRECTORS

MINUTES of a meetlng of the Board of Dlrectors of the Ontano Power Authorlty held
on Thursday, October? 2010, at 10 18 a.m;, by te!econference

PRESENT

.Colm,Andersen '
John Beck.
Michael Costello
Rick Fitzgerald

“Adéle Hurley -
Ron Jamieson

" Bruce Lourie

MEMBERS OF STAFF IN ATTENDANCE

Amir Shalaby, Vice President, Power System Planning

Michael Lyle, General Counsel and-Vice President, Legal, Aboriginal and Regulatory
Affairs

JoAnne Butler, Vice President, Electricity Resources -

Kimberly Marshall, Vice President, Business Strategies and Solutions

Ben Chin, Vice President, Communications

Michael Killeavy, Director, Contract Management, Electricity Resources

John Zych, Corporate Secretary

1. Constitution of the Meeting
Mr. John Beck acted as Chair of the meeting and Mr. John Zych acted as Secretary.

Mr. Zych advised that, with notice having been given and a quorum of members
being present, the meeting was properly called and duly constituted for the
transaction of business. He also indicated that the absent members — Charles
Bayless, Lyn McLeod and Patrick Monahan — had advised him in wrltlng that they
waived lack of sufficient notice of the meeting.

2. Southwest Greater Toronto Area project

Mr. Andersen advised the Board members that the government of Ontario had made

the decision that a gas plant in Oakville was no longer needed and, as a result, the

plant would not proceed. The announcement was planned to be made by Minister of
- Energy Brad Duguid in Oakville at 1:00 p.m. that day.

C:Documents and Settingsicrystal.pritchard\Local Settlngs\Temporary Internet Files\Content. Out]ook\QVWMYVDQ\Mlnutes of
Board of Directors Meeting - October 7 2010 - Draft.doc
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Mr. Andersen further advised that the Ontario Power Authority had concluded that the
latest information gathered on the current status of the electricity system supported
the decision. When the need for this plant was first identified four years ago, there
were higher demand projections for electricity in the province. Since then, changes in
demand and supply, including successful conservation efforts and more than 8,000
megawatts of new, cleaner power, had made it clear that the plant was no longer
required. Local reliability remained a need and a transmlsswn solution was reqmred
to address the need. S . .

The Board members reviewed the terms of a draft letter to TransCanada Energy Ltd.
that instructed TransCanada Energy Ltd. to ceasé all further work in connéction with
the Oakville gas plant and acknowledged that TransCanada Energy Ltd. was entitied
to reasenable-compensation. The letter also indicated the OPA’s intention to enter
into good faith negotiations with TransCanada Energy Lid. to reach an agreement to
terminate the contract. .

On motion duly made, seconded and unanimously carried, it was RESOLVED . THAT
the Board of Directors approve the sending of a letter to TransCanada Energy Ltd.
pertaining to the termination of plans to proceed with the Oakville gas plantand .
granting authonty to the Chief Executive Oﬁ" icer to 3|gn and send such a Ietter

3. Termmatlon

There being no further business to be brought before the meeting, the meeting
terminated at 10:45 a.m.

Approved by the Board of Directors on
the 21st day of October, 2010

John Beck John Zych
Chair of the meeting Secretary of the meeting

C:\Documents and Settingsicrystal.pritchard\Local Settings\Temporary Internet Files\Content. Outlook\@VWMYVDQ\WMinutes of
Board of Directors Meeting -~ October 7 2010 - Draft.doc
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From S R John Zych

Sent: s Tuesday) April 05 2011 345 PM

To: Michael Lyle; Susan Kennedy : o
Subject: FW: BOD Presentation - TCE Matter Status Update
Attachments: - OGS_BOD_CM_20110406 v5 R2.ppt

FYL

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West

Toronto, ON M5H 171
416-969-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipieni(s} above and may contain -
information that is privileged, confidential and/or exempt from disciosure under applicable faw. i you are not the intended
recipient{s), any dissemination, distribution or copying of this e-mail message or any files transmitted with i is strictly
prohibited. If you have received this message in error or'are not the named recipient(s), please notify the sender
immediately and delete this e-mail message.

From: John Zych

Sent: April 5, 2011 3:20 PM

To: James Hinds

Cc: Colin Andersen; JoAnne Butler; Michael Kllleavy
Subject: BOD Presentation - TCE Matter Status Update

Management feels that it wilt be useful to brief the Board oh this matter this week. There i$ no opening to do so on
Thursday, but on Wednesday, after the Board stakeholders meeting ends at about 5:00 p m. we can fit it in. Electricity
Resources has prepared a slide deck on this topic.

Colin asks whether you agree fo add this matter to the Board agenda after the Board stakeholders meeting ends at about
5:00 p.m. (about 30 minutes is needed) and whether you have any comments on the slide deck.

The dinner for John Beck commences at 6:00 p.m.

As for sending this material to the Board members, we can send it via e-mail today or hand it out to the Board members at
the beginning of the Board stakeholders meeting tomorrow, which will leave them time to review it.

Please advise.

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West
Toronto, ON M5H 171 -
416-969-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@poewerauthority.on.ca



This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable taw, If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sendér
immediately and delete this e-maii message.
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Status
| | .:

OPA has made a counter-proposal to the TCE proposal
of 10 March 2011. |

- Colin and Alex Pourbaix of TCE spoke on the telephone

on 1 April. TCE rejected the OPA counter-proposal.

Colin sent Alex a follow up email: askmg forTCEfo
specifically describe the issues it: has with the .P |
counter-proposal. - - S

+ We will wait for specific feedback from TCE.

2

Priviteged and Gonfidential — Prepared in Contemplation of Litigation ONT Rlo
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OPA Counter-Proposal

TCE Proposal "

OPA Counter-Proposal

Comments

NRR

Net Revenue Requirement - -

T

$16,900/MW-month

"] $12,500MW-month’

. .j. Assumed 7.5% Cost of Equnty, all

Financing Assumptions ‘Un;}“ii"ilbwn e

o - ] EO : equity project.
Contract Term - 20 Years 25 Years
Contract Capacity. 450 MW 500 MW

provides addltzonal system flexibility and reduoes NRR on per MW

Sunk Cost Treatment

- | Lump Sum Payment of $37mm

Amortize over 25 years — noreturns

basis. S

$37mm currently being audited by Ministry of Finance for
substantiation and reasonableness.

Gas/Electrical Interconnections

Payment in addition to the NRR

Payment in addition 1o the NRR

Precedent — Portlands Energy Centre and NYR Peaking Plant.
Paid on a cost recovery basis, i.e, no. opportunlty to charge an
additional risk premium on fop of active costs. TCE estimate is
$100mm. + 20%.

Capital Expenditures

Our CAPEX based on independent review by our Technicat Expert

(CAPEX)} $540mm $400mm and publlshed information on other similar generation facilities; had
.- proposed a target cost on any CAPEX ] increase.
Operational Expandltures Little Visibility RgasonabIeL TCE has given us limited insights mto their operating expenses.

(OPEX) .

ek

We have used adwce from our technlcal consultant<
OPEX estlmates

Assistance/Protection from mmga!mg

We would approach Government to

Precedent — NYR Peaking Plant regu!atlon enacted by the

Othgr Planmng Act approvals rigk . pmwde.Plang Adt approvals province.
exemption:
3 Privileged and Confidential — Prepared in Contemplation of Litigation
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Net Revenue Requirement

Preliminary NRR Comparison

wPlant NRR mFixed GD&M-Portion B Connection-Adder
750, **PRIVILIGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION*
18,750 1
17,500 N
16,250 e —.
15,000 v
g

tg 13,750 4~ -

0

Q 12,500 -

EE 11,250 4 -

Z

< 10,000 4—mn
8,750 4—m -
71500 I

6,250 |— -

'OPAlCountér [2'(.);Year“-.: "éPA-Cduntér [256-Year]
Eqv.]
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Annual Payments Based on NRR

SENT s g ey e

: R . b e L - v C, IREEEEE PSRN A H N B T
: N PR

® Evaluated Cost (COD$IMW) ’ m Connection Cost (COD$IMW)

2,800,000
2,600,000 -
2,400,000 -
3 2,200,000 -
9;2 000,000
E 1, 800 000

| 51 600,000
rf 1,400,000
-:1 200,000 -
9.1 000,000 -
5 800,000 -
600,000 {-
400,000 { - -
200,000 -

0

*+PRIVILIGED AND GONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION"'**

Portlands Oak_ville TCE Offer Feb 2011 York _ OPA Counter Mar 2011
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Approvals and Permitting Risk Mitigation

it

Risk Description

Owner

Mitigation Strategies

Pianning Act Approvals, e.g.,
Interim Control By-Law, Official Plan
Amendment, Zoning By-Law
Amendment, etc.

Mlmstry of Mummpal Affalrs and
Housmg _

r

Exempting:regulation similar to that
which was done for YEC using s.
62.01(1) of-the Act.

Development Charges Act charges
levied

Ministry of Municipal Affalrs and
Housing

. :"-1-; -
1

There is no power to exem_‘pt a | 5
developer, but reguiation can be passed
to influence the factors used.

Building Code Act Permits

Ministry of Munlmpal Affalrs and
Housing

Exempting regulation can be enacted
under s. 34(19) of the Act.

Environmental Assessment Act
Environmental Screening Process

Ministry of the Environment

Exempting i'egulatioh under Part IV of
the Act.

Environmental Protection Act

Ministry of the Environment

Exempting regulatlon under s. 175.1(a)

Certificates of Approval | of the Act and/or a* ‘regulation to issue a
C of Aunder s. 175.1(f) of the Act
6 Privileged and Confidential I— Prepared in COntempIatioﬁzxof—;-ll.itigation ONTARIO
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Approvals and Permitting Risk Mitiga At

Risk Description Owner | Mitigation Strategies
Ontario Water Resources Act Approvals |. Ministry of the Environment Exempting regulation. . ..

Ontario Energy Board Act Approvals, Ontario Energy-Boérd ' Exempting regulation under s. 127(1)(f) of
e.g., leave to construct fora gas lineoran |- _ the Act can exempt a party from any -
electricity transmission line ' : . provisions of the'Act.

Property Rights " - There is no express sta{ufory authority to

expropriate land for a generatlon Tacility.
Section 8(4) of the Ministry-of Government
- Services Act provides for: exproprlatlon fora
-] government-related agency -Aregulation
"} under s. 20(d) of that same At Would be
‘| required to make the OPA:a’ government—
related agency

Municipal Act Ministry of Municipal Affairs and Section 451.1 (1) allows for a regulation to
Municipal By-Laws e.g., PM2.5 enacted Housing/Ministry of the impose limits on municipal powers, however,
‘pursuant to s. 10 an s. 11 of the Act. Environment the regulation is deemed to be revoked after
N R I Y .. | 18.months.; Leglslatlon mlght be. reqmred to,
US EPA will not regulate PM2.5 untilat ~ ~ |~ - " [ permanently overrlde a municipal by-law.”

least 2013/2014. MOE has no lntentlon of
regulating.in-Ontario.:

Privileged and Confidential - Prepared in Contemplation of Litigation.



Possible Outcomes

Response is "Parties Settie
TCE Responds Acceptable , -and KWCG
Back to the ’ With/Without —'—> “Peaking Plant

OPA Negotiation ' Development

) Begins

OPA
Counter-
Proposal
TCE Does Not . TCE | CP:arti?s May
Respond ———-’ Comimences __* Sotr:Itmue .
| Litigation etiemen
Discussions
Privileged and Confidential -~ Préplared in antempiation of Litigation ) oNTABglg



Crystal Pritchard

From: John Zybh

Sent: Tuesday, April 05, 2011 4:05 PM

To: .. - Michael Lyle, Susan Kennedy . - .

Subject: - FW: BOD Presentatlon - TCE Matter Status Update
FYI: -

John Zych

Corporate Secretary

Ontario Power Authority’

Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1
416-969-60855

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John. Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error or are-not the named
recipient(s), please notify the sender immediately- and delete this e-mail message.

----- Original Message-----

From: James Hinds [mailto:jim hinds@irish-line. com]

Sent: April 5, 2011 4:03 PM

To: John Zych

Cc: Colin Andersen; JoAnne Butler; Michael Killeavy

Subject: Re: BOD Presentation - TCE Matter Status Update

You have your first free péss on circulating materials after deadline. But I'm keeping score.
~ Agree that discussion should happen tomorrow after stakeholders before dinner.

Materials are very good. However, in the materials, the question about "if all else -fails"
isn't addressed (basically, Lyn's question about what happens to the deal if the alternative
site doesn't pan out). It should be addressed-.

Regards,

Jim Hinds
(416) 524-6949

----- Original Message-----

From: "John Zych” [lohn. Zych@powerauthor1ty on, ca]

Date: 04/85/2611 83:20 PM

To: "James Hinds" <jim hinds@irish-line.com>

CC: "Colin Andersen" <Colin.Andersen@powerauthority.on.ca», "JoAnne Butler
<joanne.butler@powerauthority.on.ca>, "Michael Killeavy"
<Michael.Killeavy@powerauthority.on.ca> -

Subject: BOD Presentation - TCE Matter Status Update

1



Management feels that it will be useful to brief the Board on this matter this week. There
is no opening to do so on Thursday, but on Wednesday, after the Board stakeholders meeting
ends at about 5:09 p.m. we can fit it in. Electricity Resources has prepared a slide deck on
this topic.

Colin asks whether you agree to add this matter to the Board agenda after the Board
stakeholders meeting ends at about 5:86 p.m. (about 30 minutes is needed) and whether you
have any comments on the slide deck.

The dinner for John Beck commences at 6:08 p.m.

As for sending this material to the Board members, we can send it via e-mail today or hand it
out to the Board members at the beginning of the Board stakeholders. meeting tomorrow, which
will leave them time to review it.

Please advise.

John Zych .

Corporate Secretary
OntarioPower Authority
Suitel6Bo

120 Adelaide Street West
Toronto, ON MSH 1T1
416-969-6855 - :
416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax

John.Zych@powenauthority.oq.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.



Crystal Pritchard

From: John Zych

Sent: Wednesday, April 06, 2011 7:27 AM

To: Michael Killeavy; JoAnne Butler

Cc: Michael Lyle

Subject: A FW: Updated BOD Presentation ...

Attachments: 0OGS_BOD_CM_20110406 v6.pptx; OGS_BOD_CM_20110406 v6.pdf
Importance: High

May I have 12 copies of this latest version delivered to the Boardroom this morning so that
the Board members may glance at it during today's meeting and be ready for our 5:00 p.m. or
so discussion of this subject.

I am just totally out of resources (Nimi is ill) and no one else is in yet.
By 8:30 is best; later if needed.

John Zych
Corporate Secretary
Ontario Power Authority
Suite 1600
120 Adelaide Street West
Toronto, ON MSH 1T1
416-969-6055
416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s}), any .
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.

----- Original Message-----

From: Michael Killeavy

‘Sent: April 5, 2011 9:21 PM

To: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Kristin Jenkins

Cc: John Zych

Subject: Updated BOD Presentation ...

Importance: High

Attached is both a .pptx and .pdf of the presentation. The colours in the bar chart is fixed
and in the very first table some of the text in the cells was cut-off, so I fixed that, too.

I am using MS-Office 2019 on my notebook and have been saving it as a MS-Office 2003 .ppt for
compatibility reasons, but when you do this it doesn't allow you to edit chart objects for
some reason. This is what was causing the problem with the chart legend. I solved the
problem by using MS-Office 2611 on my MacBook at home.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority



120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (Ffax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca
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Status |
B

2

OPA has made a counter-proposal to the TCE proposal
of 10 March 2011.

Colin and Alex Pourbaix of TCE spoke on the telephone
on 1 April. TCE rejected the OPA counter-proposal.

Colin sent Alex a foIIow up email-asking for TCE to.
specifically describe the issues it has with the .PA
counter-proposal. < i

We will wait for specific feedback from TCE.

N s : -
w
Nr 4 Rlo
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OPA Counter-Proposal

TCE Proposal

NRR

Sunk Cost Treatment

Net Revenue Requirement ‘$.1.§.9001MW-month $12,5001MW-month.-
o - 0,
Financing Assumptions "] Unknown Assumed 7.5% CO.St Of Equ|ty, al
) equity prOJect
‘ project.
Contract Term 20,Years 25 Years Precedent - Portan Energy Centre has op‘_ on f raddl onal five
o years on the: 20-year term g
| E LTEP indicates need for peaking generation:i G;.need at
Contract Capacity 450 MW 500 MW least 450 MW of summer peaking capacuy. averag -8 !00 MW
: provides add:tlcnal system flexibility and reduces NRR on. -per MW
basis.
-, '; Lump Sum Payment of $37mm Amortize over 25 years —no returns | $37mm currently bemg audited by Mmlstry of Fmance for

substantiation and reasonableness. -

Gas/Electrical Interconnections

Payment in addition to the NRR

Payment in addition to.the NRR

1

Precedent - Portlands Energy Centre and NYR Peaking Plant.
Paid on a cost recovery basis, i.e. no apportunity to charge an

additional risk premium on top of active costs TCE estimate is
$100mm, + 20%.

Capital Expenditures

Qur CAPEX based on independent review by our Technical Expert

{OPEX)’

Little Visibility

CAPEX $540mm $400mm and published ir_lfdrmation on other similar generation facilities; had

( ) proposed a target cost on CAPEX where increases/decreases are
shared: .

Operatlonal Expendntures Reascnable P TCE has given us limited insights inta their operatlng expenses.,

We have used advice from our: technical consultant.on' reasonable'
QOPEX estimates.

Assistance/Protection from mitigating

We would approach Government to

Precedent ~ NYR Peaking Plant reguiation enacted by the

Other ‘| Planning Act approvals risk. provnde.Plan_pmg Act approvals province,
. exemption.
3 Privileged and Confidential - Prepared in Contemplation of Litigation
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Net Revenue Requirement
Preliminary NRR Comparison

M Plant NRR Fixed GD&M-Portion mConnection-Adder

20,000 1 ~*PRIVILIGED AND CONFIDENTIAL - PREPARED:IN CONTEMPLATION OF LITIGATION"*
18,750 - : e

16,250

1

15,000

———

‘ % 13,750 4 -~ - U S : N — _____._____.._ , N

& 12,500

& 11,250
10,000 4|~ . . - 5 - _ P — —

8,750 +--—- .. — . PPE——— EE—

7,500 e e s S AR —

SWGTA [20-Year] NYR [20-Year] TCE-Offer [20-Year] ~ OPA-Counter [20-Year OPA.Counter [25-Year]
Eqv.]
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PV of Annual Payments Based on NRR

-

OPA Contracts Evaluated Cost Clomparisofn'

®mEvaluated Cost (COD$/MW) B Evaluated Connection Cost (COD$/MW)
3.000 ‘
**PRIVILIGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION***
S
= 2.000 H
=
=
&
g
il
c
£
- N i
e 1.000
o.
T
)
Q.
Q.
5 |
Portlands Oakville TCE Offer Feb 2011 York OPA Counter Mar
, 2011
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Approvals and Permitting Risk Mitigation

- [ . g - g g

Risk Description

‘Owner

Mitigation Strategies

Planning Act Approvals, e.g.,
Interim Control By-Law, Official Plan
Amendment, Zoning By-Law
Amendment, etc.

Ministry of Municipél Affairs'and
Housing '

Exempting regulation similar to that
which was done for YEC using s.
62.01(1) of the Act.

Development Charges Act charges
levied

Ministry of Municipal Affairs and
Housing

There is no power to exempt a
developer, but regulation can be passed
to influence the factors used.

Buﬂding Code Act Permits

Ministry of Municipal Affairs and
Housing

Exempting regulation can be enacted
unders. 34(19) of the Act.

Environmental Assessment Act
Environmental Screening Process

Ministry of the Environment- -+

Exempting regulation under Part [V of
the Act.

Environmental Protection Act

Ministry of the Environment

| Exempting regulation under s. 175.1(a)

Certificates of Approval of the Act and/ora regulation to issue a.
C of Aunder s. 175.1(f) of the Act
6 Privileged and Confidential - Prepared in Contemplatioﬁ of-;Litigation ’ ONTARlo
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Approvals and Permitting Risk Mitigati .

Risk Description Owner Mitigation Strategies
Ontario Water Resources Act Approvals | Ministry of the Environment Exempting regulation.
Ontario Energy Board Act Approvals, Ontario Energy Board ' Exempting regulation under s. 127(1)(f) of
e.g., leave to construct for a gas line or an the Act can exempt a party from any
electricity transmission line provisions of the Act.

| Property Rights ‘ There is no express statutory authority to

expropriate land for a generation facility.
Section 8(4) of the Ministry-of Government
Services Act provides' for-expropriation for a
| government-related agency. /Arégulation
under s. 20(d) of that same Act would be
required to make the OPA:a government-
related agency

Municipal Act ' Ministry of Municipal Affairs and | Section 451.1(1) allows fora regulation to

Municipal By-Laws e.g., PM2.5 enacted Housing/Ministry of the impose limits on municipal powers, however,
pursuant to s. 10 an s. 11 of the Act. Environment the regulation is deemed fo be revoked after
o , 18 months. Legislation might be reqwred to..
US EPA will not regulate PM2.5 until at permanently override’a mummpal by-law. .

least 2013/2014. MOE has no intention of
regulating in Ontario.

Privileged and Confidential — Prepared in Contemplation of Litigation




Possible Outcomes

Response is Parties Settle

TCE Responds > Acceptable and KWCG
Back to the With/Without _—} “Peaking Plant
OPA Negotiation Development
) Begins
OPA

Counter-
Proposal

“ TCE Does Not . TCE | zz:i?:ul\gay
d : )
Respon ———} Commences ——} oot

Litigation Discussions

ONTARIO/

POWER AUTHORITY
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Crystal Pritchard

From: Susan Kennedy

Sent: Wednesday, April 06, 2011 11:56 AM

To: 'rsebastiano@osler.com’

Cc: Michae! Killeavy; Deborah Langelaan; Michael Lyle
Subject: Per my voicemail - call with litigation specialist
importance: - High

Rocco,

Per my voicemail, Mike Lyle would like to have a cali [re TCE] with a litigation specialist by 4:00 pm today in order to brief
on process in the event that we TCE takes action [for example, delivers statement of claim ...]

! understand from Deb that Paul is currently on vacation; however, the nature of the advice sought is not really TCE
specific but more general litigation process focused, so while a litigation specialist is needed, | don’t think you need to
hunt Paul done (just anothér one of your colleagues).

My understanding is that Mike’s schedule is quite flexible today.
Thanks,

Susan H. Kennedy

Director, Corporate/Commercial Law Group
Ontario Power Authority

T: 416-969-6054

F: 416-969-6383

E: susan.kennedy@powerauthority.on.ca
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Status |

« OPA has made a counter—proposal to the TCE proposal
of 10 March 2011.

- Colin and Alex Pourbaix of TCE spoke on the telephone
on 1 April. TCE rejected the OPA counter-proposal.

« Colin sent Alex a follow up email iasklng for TCE 0.
specifically describe the issues ltﬁhas with the .P
counter-proposal.

« We will wait for speCific‘feedbacki--if,-bm TCE.

2 Privileged and Canfidential ~ Prepared in Contemplation of Litigation
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OPA Counter-Proposal

TCE Proposai’ -

OPA 00untgﬁ;P[dhésé_l

NRR
Net Revenue Requirement

| $16;900/MW-month

" | $12,500MW-month - .

T 0,
Financing Assumptions { Unknown Assumed 7.5% Cost of Eqmty. all
‘ o equity project.
: project.
Contract Term . 20 Years 25 Years Precedent - Porﬂand Enargy Centre has optlon far addmonal five
years on the 20—year term.
LTEP indicates need for peaking generation: in KWC l
Contract Capacity 450 MW 500 MW least 450 MW of summer peaking capacity, .;average of; 500 MW

provides additlon system flexibility and redirces NRR on per MW
basis. T

Sunk Cost Treatment

' Lump Sum Payment of $37mm

Amortize over 25 years — no tetums

$37mm currently being audited by Ministry of Finance for
substantiation and reasonableness.

Gas/Electrical interconnections

Payment in addition to the NRR ’

Payment in addition to the NRR

Precedent — Portlands Energy Centre and NYR Peaking Plant.
Paid on a cost recovery basis, i.e. no opportunity to charge an
additional risk premium on top of active costs. TCE estimate is
$100mm, + 20%.

Capital Expenditures

Our CAPEX based on independent review by our Technical Expert

CAPEX $540mm $400mm and published information on other similar generation facilities; had
( ) proposed a target cost on CAPEX where increases/decreases are
shared,
Operational Expenditures . o .| TCE has given us iimited insights Into their operatlng expenses. .
Little Visibility . Reasonable *| We have used-advice from our technicai’ consultant on reasonable o B

(OPEX)

QOPEX estimates.-

Assistance/Protection from mmgatmg

We would approach Government to

Precedent — NYR Peaking Plant regulation enacted by the

Other -'Plannlng Act approvals risk ’ mede;-P lanning Act approvals province.
exemption,
3 Privileged and Confidential - Prepared Iin Contem'plation of Litigation




Net Revenue Requirement

Preliminary NRR Comparison

MPlant NRR BFixed GD&M-Portion N Connection-Adder
20,000 7 o "7 SSPRIVILIGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION™*
18’750 - [EUR— e A e e e et s 14 = £ ot e e b7 e e smrm N
17,500 -y w v e e e e [ e
16,250 -
15,000 -
& ‘
16 13,750 - 3 -
S
& 12,500 1 o
%:: 11,250 ;3 —
~10,000 -~ e e e ; R . — e
i '
8,750 v— & —
7,500 ——— e
6,250 |-~ E—
L.
SWGTA [20-Year] NYR [20-Year] TCE-Offer [20-Year] OPA-Counter [20-Year OPA-Counter [25-Year]
Eqv.]
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PV of Annual Payments Based on NRR
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Approvals and Permitting Risk Mitigation

Risk Description

Owner

Mitigation Strategies

P
R

Planning Act Approvals, e.g.,
Interim Control By-Law, Official Plan
Amendment, Zoning-By-Law
Amendment, etc.

1 Ministry of Munlmpal Affairs and

Housing

Exemptlng regulation s;mllar fothat
which was:done for YEC usmg s. 62.01
(1) of the Act, ;

Development Charges Act charges
levied

Ministry of MUI‘IICIpa| Affalrs and
Housing

There is no power to eXéih;ité-éi

_developer, but regulation can be passed

to influence the factors used.

Building Code Act Permits

Ministry of Municipal Affairs and
Housing

Exempting regulation can be enacted
under s. 34(19) of the Act.

Environmental Assessment Act
Environmental Screening Process

‘Ministry of the Environment

" Exempting regulation under Part IV of

the Act.

Environmental Protection Act

Ministry of the Environment

Exempting regulation under s. 175.1(a)

Certificates of Approval. 1 of the Act and/or arregulation to issue a
C of Aunder s. 175.1(f) of the Act
6 . Privileged and Confidential - Prepared in COntemplatim; .li)f:.‘ Litigation ONTARIO

POWER AUTHORITY
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Approvals and Permitting Risk Mitigatio‘ﬁ e

Risk Description Owner . Mitigation Strategies
Ontario Water Resources Act Approvals | Ministry of the Environment Exempting regulation. -

Ontario Energy Board Act Approvals, Ontario Energy Board Exempting régulation under s. 127(1)(f) of
e.g., leave to construct for a gas line or an ' the Act can exempt a party from any
electricity transmission line . provisions of the Act. .

Property Rights | | . There is no express statutory authority to

expropriate land for a generation facility.
Section 8(4) of the Ministry of Government
Services Act provides for expropriation for a
government-related agency. A-regulation
under s. 20(d) of that same Act-would be
required to make the OPA'a government-
related agency

Municipal Act Ministry of Municipal Affairs and | Section 451.1(1) allows for a reguiation to
Municipal By-Laws e.g., PM2.5 enacted Housing/Ministry of the impose limits on municipal powers, however,
pursuant to s. 10 an s. 11 of the Act. Environment the regulation is deemed to be revoked after
R : o 18 months. Legislation might be requnred to
US EPA will not regulate PM2.5 until at permanently overrlde a municipal by-law.”

least 2013/2014. MOE has no intention of
regulatmg in Ontario.

Privileged and Confidential - Prepared in Contemplation of Litigation




Possible Outcomes

Response is - Parties Settle
TCE Responds » Acceptable k. and KWCG
Back to the With/Without ——’ -Peaking Plant
OPA Negotiation Development

) Begins

OPA
Counter-
Proposal
TCE Does Not - TCE Parties May
Respond . —-—} Commences _.._.b Continue
Litigation Settlement
: Discussions

- ONTARIO
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Crystal Pritchard

From: ' Susan Kennedy .
Sent: Wednesday, April 06, 2011 12:27 PM
To: Michael Lyle

Subject: ) RE: One other thing

Attachments: Re: Opinion on Residual Value ....

Memos to foliow — | only seem to have paper.

Susan H. Kennedy .
Director, Corporate/Commercial Law Group

From: Michael Lyle

Sent: April 6, 2011 12:23 PM
To: Susan Kennedy
Subject: One other thing

The litigation opinion on TCE. Could you send it as well please?

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M6H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email; michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mait message






Crystal Prltchard

From A _ ,Mlchael Kllleavy :

Sent:’ " Thursday, February 03, 2011 7:18 PM

To: 'ESmith@osler.com'; Deborah Langelaan

Cc: 'Plvanoff@osler. com' 'RSebastlano@osIer com'; Mtchael Lyle Susan Kennedy

Subject: e Re: Oplnlon on ReS|duaI Value

-1 R

As a follow up, if the OPA were to be found by a court to have repudiated the contract would the OPA be able to rely on
the exclusion clause refated to consequent:al damages?

Thanks again for this.

Michaei

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 171
416-965-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Smith, Elliot [mailto:ESmith@osler.com]

Sent: Thursday, February 03, 2011 07:04 PM

To: Michael Killeavy; Deborah Langelaan

Cc: Ivanoff, Paul <PIvanoff@osler.com>; Sebastiano, Rocco <RSebastiano@osler.com>

Subject: RE: Opinion on Residual Value ....

Michael/Deb,

As discussed, we have had a lawyer in our research group look into the question of whether the salvage value of
TCE’s facility is encompassed by the words of the OPA’s October 7 letter to TCE. I’ve set oui below his

preliminary findings.

Based on the standard principal of damages at common law, if we look at the benefit of the contract to TCE, it
includes both the 20-year revenue stream from the OPA and whatever TCE is left with at the end of the term. In
other words, on an assessment of the expectation value of damages of the contract, we would typically expect
the residual value would factor in. This result is more intuitive if you look to an analogy that goes the-other
way. For example, if this were a nuclear power plant rather than a gas-fired power plant, we would expect to
discount the significant decommissioning costs from any lost profits in calculating the damages for breach of
contract.



That said, although we would expect the residual value of the facility to factor into an assessment of damages, it
is necessary to take into account a significant contingency in the residual value to reflect the possibility that the
facility either does not exist or does not function in 20 years. In this particular case, that contingency would also
need to take into account the considerable uncertainty around both the price of gas and the price of electricity in
20 years. '

There was very little case law on point, but we did find one case that considered the concept of salvage value, It
was a dispute between Air Canada and Ticketnet, who were partnering to develop an e-ticketing application.

When the application was partially complete, Air Canada was to finish it and share the final product with
Ticketnet. A’ dispute arose and Air Canada refused to finish the application or permit Ticketnet to finish the
application. Ticketnet sued Air Canada for loss of profits. In calculating its lost profits, Ticketnet did not
include any residual value for the software. The trial judge found that the lack of residual value constituted a
conservative assumption by Ticketnet, and in part used this to draw his conclusion that the valuation was a
reasonable one. This analysis was affirmed by the Ontario Court of Appeal. From this point, it can be inferred
that the court considered residual value to be a valid head of damage since if the court did not, it would not have
seen the exclusion of residual value as a conservative assumption. :

With respect to the words of the October 7 letter, it references “reasonable damages...including the anticipated
financial  vatue of the Contract.” As written, the words “anticipated financial value of the Contract” are
encompassed as part of the “reasonable damages” and not a stand-alone or separate head of damages. From this
we would tend to draw the conclusion that the words of the letter do not change the analysis of the damages
resulting from a breach of the contract since the letter itself only promises “reasonable damages

Lastly, as you know there is an exclusion of consequential damages (including loss of profits) set out in the
agreement, so to the extent that was applicable, it would considerably change the overall analysis of the
damages for breach of contract.

I hope this has been helpful. Please let us know if you have any follow-up questions or commenis.

Elliot

=]

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE
esmith@osler.com

Osler, Hoskin & Harcourt LLP
Box &0, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

————— Original Message-----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Thursday, February 3, 2011 5:17 PM

To: Sebastiano, Rocco

Cc: Deborah Langelaan; Smith, Elliot; Ivanoff, Paul

Subject: Re: Opinion on Residual Value ....



you.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1

416-969-6288 (office)

416-969-6671 (fax)

416-520-9788 (cell) :
Michael. kllleavy@powerauthorlty on.ca .

----- Original Message --~---

From: Sebastiano, Rocco [mailto:RSebastianofosler.com]

Sent: Thursday, February 03, 2811 64: 58 PM

To: Michael Killeavy

Cc: Deborah Langelaan; Smith, E1110t <ESm1th@osler com>, Ivanoff Paul <PIvanoff@osler.com>
Subject: RE: Opinion on Re51dual Value ..

We have one of our lawyers in our research group doing some research on the issue to see if
there has been any case law on this as it is a bit of an esoteric point. We'll try to get
our memo revised in the next couple of days to consider this issue. T

Given that this is also a commercial/business point as opposed to simply a legal.
interpretation issue, I wonder whether it would make sense to get someone at a financial
advisory firm like Macquarie's (for example, Paul Bradley) or someone like Rob Cary to weigh
in on this point. The benefit of this is that if we end up having to negotiate the issue
"anticipated financial value of the Contract" someone with Paul's or Rob's background on
project financing and financial modelling would be able to assist us in ways that Safouh
cannot given that his background is more on the technical aspects of the project. -

Regards, Rocco : -

----- Original Message-----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Thursday, February .93, 2011 4:25 PM

To: Sebastiano, Rocco

Cc: Deborah Langelaan

Subject: Opinion on Residual Value .

Rocco,

When might we get your opinion on whether residual value of a project might reasonably
considered as damages for a breach of contract?

We need to meet with TCE next week to "negotiate" alleged loss of profit on OGS and it would
be helpful to have your opinion before we meet,

Thanks,
Michael

We need this as soon as you can provide it and no later than Monday»afterndon.‘SOPPy to jam'




Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1666
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6871 (fax)

.416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for
the named recipient(s) above and may contain information that is privileged,
confidential and/or- exempt from disclosure under applicable law. If you
are not the intended recipient(s), any dissemination, distribution or
copying of this e-mail message or any files transmitted with it is strictly
prohibited. '

If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this
e-mail message.
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This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis a des droits d'auteur. Il est interdit de 1'utiliser ou
de le divulguer sans autorisation.
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Crystal Prltchard__. ”

From .-;'_.Mlchael Kllleavy
Sent: " Wednesday, Aprll 06 2011 12 34 PM
To: = T T Michaellylet
- Ce: Susan Kennedy B -
Subject: FW: TCE Matter - Proposed Emall Message Follow-up to Telephone Calt Wlth Alex Pourbalx

.. of TCE ..

Attach:men A _:'.._RE TCE Matter Emat! Response to Alex Pourbalx

Importance: ©  © High

Here is the original email respohse that | drafted. Attached is litigation counsel’s edits.

Colin made a couple of minor changes, which | will forward to you under separate cover.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toranto, Ontario

M5H 171

416-969-6288 :

416-520:9788 (CELL)

416-967-1947 (FAX)

From: Michael Killeavy

Sent: April 1, 2011 3:50 PM

To: Susan Kennedy; Sebastiano, Rocco; Smith, Elliot

Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix of TCE ..

Importance: High

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Colin and Alex Pourbaix spoke on the telephone this morning. Colin has asked me to prepare'a follow-up email
addressing several points that Alex raised during the telephone call. My proposed email is below:

CONFIDENTIAL & WITHOUT PREJUDICE

Alex,

Thank you for taking the time to speak with me this morning. | wish to reiterate that the OPA proposal was made in
good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you raised a
number of matters to which | would like to respond directly.

We have conducted our own analysis of the CAPEX for the peaking plant and we believe that the estimate that you are
proposing is rather high. Your team has not been completely transparent with us about how you arrived at your CAPEX

1




build up so we have undertaken some independent costing and referred to independent experts for their advice. All of
these sources indicate to us that the CAPEX for a peaking plant like the one we are discussing ought to be around
$750,000/MW, excluding gas and electrical interconnection costs. In order to bridge the divide between your team and
our team we proposed a target costing mechanism, which would provide for the adjustment of the NRR up or down
based on the actual CAPEX upon achieving Commercial Operation. We think that this is a reasonable way forward and
provide both TCE and the OPA with an incentive to control CAPEX.

With regard to the 500 MW contract capacity, | think it is important to point out that this is an average annual contract
capacity. Ata meeting held on 25 January 2011 where your team presented your CAPEX estimate to our team, TCE -
indicated a 540 MW IS0 rating for the combustion turbines. We thought a 500 MW Contract Capacity on average was
achievable. TCE is free to nominate seasonal capacities for the combustion turbines, and we would expect that the
summer season contract capacity would be lower than the contract capacity in the winter season. There is an IESO
requirement for 500 MW of capacity at 35 degree Celsius, and we recognize that this isn’t likely achievable. We're
happy to contact the 1ESO to see if this can be relaxed.

You also raised an issue with the computation of the net present value (“NPV”) of cash flows to TCE. We did this
computation on an after-tax basis, and we did our modelling on the basis of an all-equity investment and only
considered the cash flows generated by the proposed facility during the 25 year contract term. We took this approach
because we did not want to impose a capital structure on you for the investment in the facility, any addition of debt to
the capital structure will only serve to increase the NPV as your cost of capital decreases with increasing leverage.

You raised a concern about the residual value of the OGS not being accounted for in the NPV analysis. This is actually
consistent with the treatment of the OGS plant and its NRR. We maintain that the value of the plant at the'end of the .
contract term is speculative. The residual value of the OGS was not built into the NRR for the 0GS. We see no reason
whatsoever why we should crystallize this speculative value by building it into a certain cash flow stream from the NRR
for the K-W plant. Our position is that, as with the OGS, the residual value of the K-W peaking facility is to TCE account.
TCE can make of it what it wishes and value it as it wishes. We think that a plant with peaking capability affords the
system with a great deal of flexibility, which will have real value in the future.

It is hard for us to land on a NPV for the K-W plant without knowing how TCE values the residual value and what capital
structure TCE proposes to use for the K-W plant, consequently our team stayed silent on any specific NPV for the K-wW
plant. '

| believe that there is continued value in our two teams continuing to discuss the differences we have in the hope that
we might successfully bridge the gaps and come to a settlement and wind up the OGS contract.

Colin

| appreciate your comments on ths proposed response back.
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6238

416-520-9788 (CELL)

416-967-1947 (FAX)



PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Alex,

Thank you for taking the time to speak .with me last Friday. I wish to reiterate that the OPA
proposal was made in good faith and we are sorry to learn from you that it is unacceptable to
TCE. During the conversation you raised a number of matters to which I would like to respond
directly.

With regard to the 500 MW contract capacity, I think it is important to point out that this is an
annual average contract capacity. At a meeting held on 25 January 2011 where your team
presented your CAPEX estimate to our team, TCE indicated a 540 MW ISO rating for the
combustion turbines. We thought a 500 MW annual average contract capacity was achievable.
We invited TCE to nominate seasonal capacities for the combustion turbines, and we would
expect that the summer season contract capacity would be lower than the contract capacity in the
winter season. There is an IESO requirement for 500 MW of capacity at 35 degrees Celsius, and
we recognize that this may not be achievable using the current turbines. We are happy to contact
the IESO to understand how much flexibility there is on this requirement.

You also raised an issue with the computation of the net present value (NPV) of cash flows to
TCE. We did this computation on an after-tax basis, and we did our modelling on the basis of an
all-equity investment and only considered the cash flows generated by the proposed facility
during the 25 year contract term. We took this approach because we did not want to impose or
assume a capital structure on TCE for the investment in the facility. Any addition of debt to the
capital structure will only serve to increase the NPV as we would expect the cost of capital to
decrease with increasing leverage.

You raised a concern about the residual value of the OGS not being accounted for in the NPV
analysis. We worked with our advisors to determine the appropriate NPV of the OGS contract,
taking into account the applicable risks and appropriate discount rates and built this into the NRR
in our proposal. As with OGS, the residual value of the K-W peaking facility would be to TCE’s
account. We think that a plant with peaking capability affords the system with a great deal of
flexibility, which will continue to have real value in the future.

It is impossible for us i;o specify TCE’s NPV for the K-W plant without knowing how TCE
values the residual value and what capital structure TCE proposes to use for the K-W plant,
consequently our team stayed silent on any specific NPV for the K-W plant.

I believe that there is continued value in our two teams continuing to discuss the. differences we
have in the hope that we might successfully bridge the gaps and resolve the issues between us.

Sincerely,

Colin

LEGAL, ):20380047,2



PRIVILEGED, CONFIDENTIAL AND WIJT QQUT PREJUDICE -
Alex, o - H

Thank you for takmg the tlme to speak w1th me %hﬁ-mefﬂmglangm 1 w15h to relterate that the
OPA proposal was made in good faith and we are sorry to learn from you that it is unacceptable to
TCE. Durmg the conversation you raised a number of matters to which I wouId like to respond
dlrectly : : a -

With regard to the 500 MW contract capacity, [ think it is important to point out that this is an
annual average annual-contract capacity. At a meeting held on 25 January 2011 where your team

presented your CAPEX estimate to our team, TCE indicated a 540 MW ISO rating for the
combustion turbines. We thought a 500 MW. Contract Gapaeity—enannual average confract
capacity was achievable. We invited TCE—is—free to nominate seasonal capacities for the
combustion turbines, and we would expect that the summer season contract capacity would be
lower than the contract capacity in the winter season. There is an IESO requirement for 500 MW
of capacity at 35 degrees Celsius, and we recognize that this isg*t+-tlkelymay not be achievable
using the current turbines. We’se_are happy to contact the IESO to see—if—this—ean—be

retaxedunderstand how much flexibility there is on this requirement.

You also raised an issue with the computation of the net present value (“NPV2) of cash flows to
TCE. We did this computation on an after-tax basis, and we did our modelling on the basis of an
all-equity investment and only considered the cash flows generated by the proposed facility during
the 25 year contract term. We took this approach because we did not want to impose or assume a
capital structure on y¥e& CE for the investment in the facility;, aAny addition of debt to the capital
structure will only serve to increase the NPV as yourwe would expect the cost of capital
deereasesto decrease with increasing leverage.

You raJsed a concern about the remdual value of the OGS not bemg accounted for in the NPV

NPcPrf‘ep&teIQ.XLp}aﬁt—Qﬁf—pesﬁreﬂ-ﬁ-ﬂ&at—aﬁ—wﬁh-ﬂ&eWe worked w1th our adv1§0rs to dete@
the appropriate NPV of the OGS confract, taking into account the applicable risks and aggropnat

discount rates and built this info the NRR in our proposal. As with OGS, the residual value of the
K-W peaking facility iswould be to TCE’s account. TCE-can-make-of-what-itwishes-and-value

LEGAL,_):20380047-120380047 2
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itasitwishes—We think that a plant with peaking capability affords the system with a great deal of
flexibility, which will continue to have real value in the future,

It is hardimpossible for us to land-en-aspecify TCE’s NPV for the K-W plant without knowing how
TCE values the residual value and what capital structure TCE proposes to use for the K-W plant,
consequently our team stayed silent on any Speciﬁc NPV for the K-W-plant.

I beheve that there is contmued value in our two teams contmumg to discuss the differences we

have in the hope that we might successfully bridge the gaps and eeﬁ&e—te—a—setﬂemen{—aﬂd—mad—up

the-OGScontraetresolve the issues between us.

Sincerelx=
Colin |

EEGAL 1:2635604120380047 2



Crystal Pritchard

From: . .. Michael Kileavy -
Sent o L Wednesday, April 06 2011 12 35 PM '

To:' " " Michgel Lyle’ , P
Cc: = -~ *. Susah Kénnedy

Subject: .~ .- . -FW: as sent:.

Here is the version Colin sent thlspast Monday.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 171

416-969-6288

416-520-9788 (CELL)

© 416-967-1947 {FAX)

From: Colin Andersen

Sent: April 4, 2011 6:51 PM

To: JoAnne Butler; Michael Killeavy; Deborah Langelaan
Cc: Brett Baker

Subject: as sent

Minor tweaks to first and last para

Colin Andersen
Chief Executive Officer

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario MSH 1T1

T. 416 969 6399

F. 416 969 6380
colin.andersen@powerauthority.on.ca
www.powerauthority.on.ca

Please consider your environmental responsibility befere printing this email

From: Colin Andersen

Sent: Monday, April 04, 2011 6:50 PM

To: Alex Pourbaix (alex_pourbaix@transcanada.com)
Subject:

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Alex,

Thank you for taking the time to speak with me last Friday. I wish to reiterate that the OPA proposal was made
in good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you



“raised a number of matters to which I said I would get back to you about today and would like to respond to
directly. :

With regard to the 500 MW contract capacity, I think it is important to point out that this is an annual average .
contract capacity. At a meeting held on 25 January 2011 where your team presented your CAPEX estimate to
our team, TCE indicated a 540 MW ISO rating for the combustion turbines. We thought a 500 MW annual
average contract capacity was achievable. We invited TCE to nominate seasonal capacities for the combustion
turbines, and we would expect that the summer season contract capacity would be lower than the contract
capacity in the winter season. There is an IESO requirement for 500 MW of capacity at 35 degrees Celsius, and
we recognize that this may not be achievable using the current turbines. We are happy to contact the IESO to
understand how much flexibility there is on this requirement.

You also raised an issue with the computation of the net present value (NPV) of cash flows to TCE. We did
this computation on an after-tax basis, and we did our modelling on the basis of an all-equity investment and
only considered the cash flows generated by the proposed facility during the 25 year contract term. We took
this approach because we did not want to impose or assume a capital structure on TCE for the investment in the
facility. Any addition of debt to the capital structure will only serve to increase the NPV .as we would expect the
cost of capital to decrease with increasing leverage.

You rajsed a concern about the residual value of the OGS not being accounted for in the NPV analysis. We
worked with our advisors to determine the appropriate NPV of the OGS contract, taking into account the
applicable. risks and appropriate discount rates and built this into the NRR in our proposal. As with OGS, the
residual value of the K-W peaking facility would be to TCE’s account. We think that a plant with peaking
capability affords the system with a great deal of flexibility, which will continue to have real value in the future.

It is impossible for us to specify TCE’s NPV for the K-W plant without knowing how TCE values the residual
value and what capital structure TCE proposes to use for the K-W plant, consequently our team stayed silent on
any specific NPV for the K-W plant.

I believe that there is continued value in our two teams continuing to discuss the differences we have in the
hope that we might successfully bridge the gaps and resolve the issues between us. To this end, it might be
helpful if your team could tell us the aspects of our proposal that are giving you the most trouble.

Happy to chat further,

Colin

Colin Andersen
Chief Executive Officer

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 171

T. 416 969 6399

F. 416 969 6380
colin.andersen@powerauthority.on.ca
www.powerauthotity.on.ca

Please consider your environmental responsibility before printing this email



Crystal Pritchard

From: Ivanoff, Paul [Plvanoff@osler.com}

Sent: Friday, April 08, 2011 12:44 PM

To: - Michael Lyle

Cc: Sebastiano, Rocco; Susan Kennedy; Deborah Langelaan
Subject: OPA-TCE

Attachments: OPA Litigation hold letter 20418319_1.DOC

Mike,

Attached is a draft memorandum prepared in connection with the retention of documents by the OPA respecting
the Oakville Generating Station matter. The memo references the obligation to retain documents and the
importance of preserving documents and records in light of anticipated legal proceedings. The memo is drafted
in a way that it can be copied to OPA letterhead and distributed by you internally within the OPA.

If you have any questions, please let me know.

Regards,
Paul

&

Péul ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Taoronto, Ontario, Canada M5X 1B3

B

This e-mail message Is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. it est interdit de I'utiliser ou
de le divulguer sans auterisation.




Draft & Privileged

Osler, Hoskin & Harcourt LLP

Memorandum . Privileged & Confidential
To:  MichaelLyle Date:  April 8, 2011
General Counsel
Ontario Power Authority

c: Rocco Sebastiano

From:  Paul A. Ivanoff - | Tel: (416) 862-4223

Subject: - TransCanada Energy Ltd: Oakville Generating Matter No: 1126205
Station, Southwest GTA CES Contract— Document
Retention & Preservation

Note: The following memorandum should be copied onto Ontario Power Authority law group
letterhead before dissemination and should include .a banner stating “Privileged and
Confidential”.

PLEASE READ THIS MEMORANDUM CAREFULLY

Please be advised that Ontario Power Authority (“OPA”) reasonably anticipates the possibility of
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville
Generating Station, Southwest GTA project (the “OGS Project”).

As such, all documents and records (both electronic and paper) that relate to the anticipated or
pending litigation must be retained until any-such proceedings are finally concluded.

As a recipient of this memo, you are required to preserve all documents and records pertaining to

the OGS Project. as more clearly described below.

t

Preservation of Records Relating to Litigation

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is
named as a party in legal proceedings in matters relating to the OGS Project, it is important that
you preserve all documents and records that relate in any way, directly or mdlrectly, to this
matter.

A party to litigation is required to disclose the existence of every document relating to any matter

~ in issue in the legal proceedings that is or has been in the party’s possession,.control or power,

whether or not privilege is claimed in respect of a document. -

LEGAL_1:204183 19.1
osler.com



Draft & Privileged

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in
legal proceedings, documents and records that relate in any way, directly or indirectly, to the
OGS PrOJect should be clearly identified so as to avoid inadvertent destructlon and should be
kept in a secure location. - -

Documents Which Must Be Disclosed — “Relevance”

You should be aware that relevancy is a legal consideration and that ‘it is not your job to
determine what documents in your possession, control or power are in fact relevant. In that
regard, you should not attempt when gathering documents to determine what documents you
believe are relevant or covered by any form of privilege. At this time, it is important that all
documents relating to the OGS Project be preserved.

“Documents” includes all Paper, Computer and Electronic Records and Information

“Documents” required to be disclosed are defined’ broadly and mclude paper records (such as
letters and notes), any data and information in electronic form (such 4s ‘emails and computenzed
account records), manuals, business records, sound recordings, videotapes, photographs, charts,

graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list —
any record, data and information in any format must be preserved.

An important part of document preservation is to consider electronic records - including
electronic versions of documents as well as documents which may only exist electronically and
data which may only exist in computer files and records. ‘

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken
to preserve all electronic and computerized documents and records. This includes information
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones.

_IT Personnel

It is imperative that IT personnel preserve the OPA’s e-mail server, back-up tapes and the
computer hard drives of all those employees who might reasonably be in possession of
documents and records relating in any way directly or indirectly to the OGS Project or issues
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily
accessible and will not be reviewed at this juncture, they must be preserved so that in the event
there is a need to review those back-up tapes, they will be available.

‘The General Issues

While all documents relating directly or indirectly to the OGS Project must be preserved, it may
be helpful for you to know that, in broad terms, the following issues may be relevant in the
anticipated or pending litigation:

1. the procurement and administration of the CES Contract between the OPA and TCE;

LEGAL_1:20418319.1



Draft & Privileged

2. the OPA’s planning analysis of the needs in Southwest GTA;
3. the communications between the OPA and the Government relating to the OGS;
4, the Minister of Energy’s decision and announcment that the OGS will not proceed;

Please ensure that all documents relating to the OGS Project, including those documents relating
to the general issues outlined above are appropriately segregated and preserved.

If you have any questions or concerns, please contact the OPA law group at (416) 969-6035.

LEGAL_1:20418319.]



Crystal Pritchard

From: Sebastiano, Rocco [RSebastiano@osler.com]
Sent: Friday, April 08, 2011 6:17 PM

To: Michael Lyle

Subject: Re: TCE

Thanks for the update. Have a good weekend.

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]

Sent: Friday, April 08, 2011 05:33 PM

To: Ivanoff, Paul; Sebastiano, Rocco .

Cc: JoAnne Butler <joanne.butler@powerauthority.on.ca>; Michael Killeavy <Michael.Killeavy@powerauthority.on.ca>;

Susan Kennedy <Susan.Kennedy@powerauthority.on.ca>; Deborah Langelaan

<Deborah.Langelaan@powerauthority.on.ca>; Sarah Diebel <Sarah.Diebel@powerauthority.on.ca>
Subject: TCE

| have spoken with Ministry counsel on this matter and we will try to arrange a time for middle of next week when you
can sit down with Counsel from MAG Civil and Ministry Legal and ourselves to discuss coordination. Re the notice that
was being discussed, under the Proceedings Against the Crown Act, they must give the Crown 60 days written notice
before issuing a Statement of Claim against the Crown.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority
120.Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct; 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files fransmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in emor, or are not the named recipient(s), please notify the sender immediatety
and delete this e-rmail message

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiet et*
soumis A des droits d'auteur. Il est interdit de I'utiliser ou
de le divulguer sans autorisation.




Crystal Pritchard

From: Ivanoff, Paui [Plvanoff@osler.com)]

Sent: Friday, April 08, 2011 7:01 PM

To: Michael Lyle; Sebastiano, Rocco

Cc: JoAnne Butler; Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel
Subject: Re: TCE

Thanks Mike. Mid-week-works for me except that | have a brief matter with an arbitrator'that I'haveéto attend to
Wednesday morning. - '

Regards,
Paul

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]

Sent: Friday, April 08, 2011 05:33 PM

To: Ivanoff, Paul; Sebastiano, Rocco

Cc: JoAnne Butler <joanne.butler@powerauthority.on.ca>; Michael Killeavy <Michael.Killeavy@powerauthority.on.ca>;
Susan Kennedy <Susan.Kennedy@powerauthority.on.ca>; Deborah Langelaan

<Deborah.l angelaan@powerauthority.on.ca>; Sarah Diebel <Sarah.Diebel@powerauthority.on.ca>

Subject: TCE

! have spoken with Ministry counsel on this matter and we will try to arrange a time for middle of next week when you
can sit down with Counsel from MAG Civil and Ministry Legal and ourselves to discuss coordination. Re the notice that
was being discussed, under the Proceedings Against the Crown Act; they must give the Crown 60 days written notice
before issulng a Statement of Claim against the Crown,

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lvle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prehibited. If you have received this message in emor, or are nof the named recipient(s), please notify the sender immedialely
and delete this e-mail message

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis 4 des droits dauteur. Il est interdit de I'utiliser ou
de le divulguer sans autorisation.




Crystal Pritchard

From: Kristin Jenkins

Sent: Monday, April 11, 2011 10:41 AM
To: Michael Lyle

Subject: TCE-OGS Key Messages

Attachments: TCE-0OGS Key Messages.docx



OPA Key Messages in event TCE Files Notice of Claim

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best

interest of Ontario ratepayers.

2. While the provincial government announced the Oakville Generating Station would not
proceed, this current issue is a commercial dispute between OPA and TCE.

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay (51
billion) to TCE as compensation for the Qakville Generating Station.

4. OPA and TCE have a long standing, positive working relationship which has benefited
rate payers through the development and deliver of clean, cost effective power.
¢ 100% own and operate Halton Hills
¢ 56%PEC
e Major investor in Bruce Power

5. OPA’s preference continues to be a negotiated agreement that sees TCE developing
another needed generation project.



Crystal Pritchard

From: Susan Kennedy

Sent: Monday, April 11, 2011 12:40 PM

To: Michael Lyle

Subject: FW: OPA - TCE (Request for Mediation)
fyi

Susan H. Kennedy
Director, Carporate/Commercial Law Group

From: Ivanoﬁ‘ Paul [mailto:PIvanoff@osler.com]

Sent: April 11, 2011 12:16 PM

To: Michael Kllleavy, Susan Kennedy; Deborah Langelaan; Sarah Diebel
Cc: Sebastiano, Rocco .
Subject: OPA - TCE (Request for Mediation)

Below is the text of the draft email to Alex Pourbaix requesting mediation.
PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Alex,

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a
Mediator to mediate the differences between the parties. We believe that there is merit in entering into a -
mediation process at this time and request that you advise as to whether you are prepared to proceed with a
mediation. If so, we propose that the parties promptly take steps to agree on a candidate and proceed with the
scheduling of a mediation session.

Please let me know within the next two days as to whether you are agreeable to mediation.

B

Paul lvanoff
Partner

© 416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronte, Ontario, Canada M5X 1B8

[xi

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.



Le contenu du présent courrie! est privilegié, confidentiel et
soumis & des droits d'auteur. 1l est interdit de l'utiliser o
de le divulguer sans autorisation. :

i




Crystal Pritchard

From: . Michael Lyle ‘

Sent: Monday, April 11, 2011 12:51 PM
To: Susan Kennedy

Subject: Fw: TCE-OGS Key Messages
Attachments: TCE-OGS Key Messages.docx

Fyi. We should ensure [it counsel has no issues with this.

From: Kristin Jenkins

Sent: Monday, April 11, 2011 10:41 AM
To: Michael Lyle

Subject: TCE-0OGS Key Messages



OPA Key Messages in event TCE Files Notice of Claim

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best
interest of Ontario ratepayers.

2. While the provincial government announced the Oakville Generating Station would not
proceed, this current issue is a commercial dispute between OPA and TCE.

3. OPAdoes not believe it is reasonable or necessary for Ontario ratepayers to pay ($1
billion) to TCE as compensation for the Qakville Generating Station.

4. OPA and TCE have a long standing, positive working relationship which has benefited
rate payers through the development and deliver of clean, cost effective power.
e 100% own and operate Halton Hills
» 56% PEC
e Major investor in Bruce Power

5. OPA’s preference continues to be a negotiated agreement that sees TCE deﬁeloping
another needed generation project.



Crystal Pritchard

From:
Sent:
TO!

Cc:
Subject:

Colin,

Michaet Killeavy

Menday, April 11, 2011 3:57 PM

Colin Andersen

JoAnne Butler; Susan Kennedy; Michael Lyle; Deborah Langelaan; Sarah Diebel
TCE Matter - DRAFT Email - Mediation ...

Here's the text of an email requesting that TCE engage in mediation with the OPA:

“PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA

“contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a
Mediator to assist in resolving the differences between the parties. If you agree that there is merit in entering
into a mediation process at this time, we would propose that the parties promptly take steps to agree on a
candidate and proceed with the scheduling of a mediation session.

Please let me know within the next two days as to whether you are agreeable to mediation.”

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide Street West, Suite 1600

Toronto, Ontario
M5H 1T1
416-969-6288
416-520-9788 (CELL)
416-967-1947 (FAX)



Crystél Pritchard

From: JoAnne Butler

Sent: Monday, April 11, 2011 4:16 PM

To: 'david.lindsay@ontario.ca’; '"MacLennan, Craig (MEI)'; 'sean.mullin@ontario.ca'
Cc: Kristin Jenkins; Michael Lyle; Colin Andersen; Irene Mauricette

Subject: FW: Potential Questions for Tomorrow's Meeting

Per Colin's request....can discuss particulars on call at five thirty....
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
[canne. butier@powerauthority.on.ca

From: Kristin Jenkins

Sent: Lunes, 11 de Abril de 2011 12:50 p.m.

To: Colin Andersen; Michael Lyle; JoAnne Butler
Subject: Potential Questions for Tomotrow's Meeting

1) We don’t know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and
TCE are far apart. One area that [ have a question on is the costs for the new plant. Given the previous issues
with the turbines, we know they make up almost half the capital costs. Assuming that’s correct, how can OPA
and TCE be so far apart on what a new facility in KWC would cost?

2) You have expressed concern about how the sunk costs are paid out under the OPA proposal. Are there
alternatives that are acceptable to you, beyond cutting a cheque.

3) You said that OPA has not disclosed all the information you have requested. We've heard the same thing about

' TCE from OPA. Do you see a process how this could be constructively resolved?
4) OPA has suggested mediation. What’s your view on this? Do you see any value for TCE to pursue mediation?

Kristin Jenkins| Vice President Carporate Communications (A)] Ontario Power Authority | 128 Adelaide Street West, Suite 1600 |
Toronto, ON M5H 1T1 | tel. 416.969.6007 | fax. 416.967,1947 | www.powerauthority.on.ca



Crystal Pritchard

From: Kristin Jenkins

Sent: Monday, April 11, 2011 4:34 PM

To: JoAnne Butler; Colin Andersen; Michae! Lyle
Cc: Michael Killeavy; Deborah Langelaan

Subject: Re: Potential Questions for Tomorrow's Meeting

Understood. Mike-did external counsel have comments on the key messages?

From: JoAnne Butler

Sent: Monday, April 11, 2011 03:56 PM

To: Kristin Jenkins; Colin Andersen; Michael Lyle

Cc: Michael Killeavy; Deborah Langelaan

Subject: RE: Potential Questions for Tomorrow's Meeting

" We are alittle leery about No. 1. | am sure that TCE will bring this up anyway so maybe Craig and Sean could broach this
turbine issue as a fact and not a question, ie. let's not get them get drawn into a discussion on plant costing...

2, 3 and 4 look good...

JCB

JoAnne C. Butler

Vice President, Electricity Resources

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario MSH 1T1

416-969-6005 Tel.
416-968-6071 Fax.
joanne. butler@powerauthority.on.ca

From:; Kristin Jenkins

Sent: Lunes, 11 de Abril de 2011 12:50 p.m.

To: Colin Andersen; Michael Lyle; JoAnne Butler
Subject: Potential Questions for Tomorrow's Meeting

1) We don’t know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and
TCE are far apart. One area that | have a question on is the costs for the new plant. Given the previous issues
with the turbines, we know they make up almost half the capital costs. Assuming that's correct, how can OPA
and TCE be so far apart on what a new facility in KWC would cost?

2) You have expressed concern about how the sunk costs are paid out under the OPA proposal. Are there
alternatives that are acceptable to you, beyond cutting a cheque.

3) You said that OPA has not disclosed all the information you have requested. We’ve heard the same thing about
TCE from OPA. Do you see a process how this could be constructively resolved?

4} OPA has suggested mediation. What's your view on this? Do you see any value for TCE to pursue mediation?

Kristin Jenkins| Vice President Corporate Communications (A)| Ontario Power Authority | 120 Adelaide Street West, Suite 1600 |
Toronto, ON M5H 1T1 [ tel. 416.969.6007 | fax. 416.967.1947 | www.powerauthority.on.ca




Crystal Pritchard

From: Michael Lyle

Sent: Monday, April 11, 2011 4:52 PM
To: - Susan Kennedy

Subject: Fw: TCE-OGS Key Messages
Attachments: TCE-OGS Key Messages.docx

Have we heard back yet? Kl is wondering.

From: Michael Lyle

Sent: Monday, April 11, 2011 12:50 PM
To: Susan Kennedy

Subject: Fw: TCE-OGS Key Messages

FYl. We should ensure lit counsel has no issues with this.

From: Kristin Jenkins

Sent: Monday, April 11, 2011 10:41 AM
To: Michael Lyle

Subject: TCE-OGS Key Messages



OPA Key Messages in event TCE Files Notice of Claim

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best
interest of Ontario ratepayers.

2. While the provincial government announced the Oakville Generating Station would not
proceed, this current issue is a commercial dispute between OPA and TCE,

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay (51
billion} to TCE as compensation for the Oakville Generating Station.

4. OPA and TCE have a long standing, positive working relationship which has benefited
rate payers through the development and deliver of clean, cost effective power.
e 100% own and operate Halton Hills
e 56% PEC
* Major investor in Bruce Power

5. OPA’s preference continues to be a negotiated agreement that sees TCE developing
another needed generation project.



Crystal Pritchard

From: _ Susan Kennedy

Sent: Monday, April 11, 2011 5:08 PM
To: Michael Lyle

Subject: Re: TCE-OGS Key Messages

Got a v-m from Paul just as | was shutting off computer, 1 think it will be tomorrow morning before | can touch base with
him - I'll try him from home but don't want to call from train as it is too crowded for any hope of confidentiality. His v-m
said he wanted to make sure we were on "same page" before he commented. If you're in a position to try him now, his
work number is 416 862 4223, I'll not be home until about 6:15. :

From: Michael Lyle

Sent: Monday, April 11, 2011 04:52 PM
To: Susan Kennedy

Subject: Fw: TCE-OGS Key Messages

Have we heard back yet? Ki is wondering.

From: Michael Lyle

Sent: Monday, April 11, 2011 12:50 PM
To: Susan Kennedy

Subject: Fw: TCE-OGS Key Messages

FYl. We should ensure lit counsel has no issues with this.

From: Kristin Jenkins

Sent: Monday, April 11, 2011 10:41 AM
To: Michael Lyle

Subject: TCE-OGS Key Messages



Crystal Pritchard

From: Michael Lyle
Sent: Monday, April 11, 2011 5:45 PM
To: : ‘carolyn.calwell@ontario.ca'
. Subject: Fw: Potential Questions for Tomorrow’s Meeting

From: JoAnne Butler

Sent: Monday, April 11, 2011 04:16 PM

To: 'david. Imdsay@ontarlo ca' <david.lindsay@ontario.ca>; 'MacLennan, Craig (MEI) <Craig.MaclLennan@ontario.ca>;
'sean.mullin@ontario.ca' <sean,mullin@ontaric.ca>

Cc: Kristin Jenkins; Michael Lyle; Colin Andersen; Irene Mauricette

Subject: FW: Potential Questions for Tomorrow's Meeting

Per Colin's request....can discuss particulars on call at five thirty....
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Torento, Ontaric M5H 1T1

416-969-6005 Tel.
416-958-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Kristin Jenkins

Sent: Lunes, 11 de Abril de 2011 12:50 p.m.

To: Colin Andersen; Michael Lyle; JoAnne Butler
Subject: Potential Questions for Tomorrow's Meeting

1) We don’t know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and
TCE are far apart. One area that | have a question on is the costs for the new plant. Given the previous issues
with the turbines, we know they make up almost half the capital costs. Assummg that's correct, how can OPA
and TCE be so far apart on what a new facility in KWC would cost?

2) You have expressed concern about how the sunk costs are paid out under the OPA proposal. Are there
alternatives that are acceptable to you, beyond cutting a cheque.

3} You said that OPA has not disclosed ail the information you have requested. We’ve heard the same thing about
TCE from OPA. Do you see a process how this could he constructively resolved?

4) OPA has suggested mediation. What's your view on this? Do you see any value for TCE to pursue mediation?

Kristin Jenkins| Vice President Corporate Communications (&)| Ontario Power Authonty [ 120 Adelaide Street West, Suite 1600 |
Toronto, ON M5H 1T1 | tel. 416,969.6007 | fax. 416.967.1947 | www.powerauthority.on.ca
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From: Calwell, Carolyn (ME!) [Carolyn.Calwell@ontario.ca)
Sent: Monday, April 11, 2011 6:10 PM

To: Michael Lyle

Subject: RE: Potential Questions for Tomorrow's Meeting
Thank you.

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca
Sent: April 11, 2011 5:45 PM

To: Calwell, Carolyn (MET)

Subject: Fw: Potential Questions for Tomorrow's Meeting

From: JoAnne Butler

Sent: Monday, April 11, 2011 04:16 PM

To: 'david. Imdsay@ontano ca' <david.lindsay@ontario.ca>; 'Maclennan, Craig (MEI) <Craig.Maclennan@ontario.ca>;
'sean.mullin@ontario.ca’ <sean.mullin@ontario.ca> .

Cc: Kristin Jenkins; Michael Lyle; Colin Andersen; Irene Mauricette

Subject: FW: Potential Questions for Tomorrow's Meeting

Per Colin's request... .can discuss particulars on call at five thirty....
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Onftario Power Authotlty

120 Adelaide Street West, Suite 1600
Toronto, Ontaric MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.

joanne.butler@powerauthority.on.ca

From: Kristin Jenkins

Sent: Lunes, 11 de Abrit de 2011 12:50 p.m.

To: Colin Andersen; Michael Lyle; JoAnne Butler
Subject: Potential Questions for Tomorrow's Meeting

1) We don’t know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and
TCE are far apart. One area that | have a question on is the costs for the new plant. Given the previous issues
with the turbines, we know they make up almost half the capital costs. Assuming that’s correct, how can OPA
and TCE be so far apart on what a new facility in KWC would cost?

2) You have expressed concern about how the sunk costs are paid out under the OPA proposal. Are there

- alternatives that are acceptable to you, beyond cutting a cheque.

3) You said that OPA has not disclosed all the information you have requested. We've heard the same thing about
TCE from OPA. Do you see a process how this could be constructively resolved?

4) OPA has suggested mediation. What’s your view on this? Do you see any value for TCE to pursue mediation?

1



Ktistin Jenkins| Vice President Corporate Communications (A)| Ontario Power Authority | 120 Adelaide Street West, Suite 1600 |
Toronto, ON MSH 171 | tel. 416.969.6007 | fax. 416.967.1947 | www.powerauthority.on.ca
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From: ' o Mlchael Lyle ‘

Sent: ~ Monday, April 11, 2011 6:26 PM * :

Toi+ - &0 v T iCarolyn.Calwell@ontario.cal T T LT R Lo . conad e ey
Subject: Re Potenttal Que$t|ons for Tomorrows Meetmg PR v

e 2o A R LHe

Can we:loop back together on the reactive commumcatlons messagmg? i assume that our.communications people are -
acting in tandem but we should make sure:- N T . o . .

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca}
Sent: Monday, April 11, 2011 06:10 PM

To: Michael Lyle

Subject: RE: Potential Questions for Tomorrow's Meeting

Thank you.

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca)
Sent: April 11, 2011 5:45 PM ‘
To: Calweli, Carolyn {MEI)

Subject: Fw: Potential Questions for Tomorrow's Meeting

From: JoAnne Butler

Sent: Monday, April 11, 2011 04:16 PM

To: 'david.lindsay@ontario.ca’ <david.lindsay@ontario.ca>; 'MaclLennan, Craig (MEIL)' <Craig.Maclennan@ontario.ca>;
'sean.mullin@ontario.ca' <sean.mullin@ontario.ca> '

Cc: Kristin Jenkins; Michael Lyle; Colin Andersen; Irene Mauricette

Subject: FW: Potential Questions for Tomorrow's Meeting

Per Colin’s request....can discuss particulars on call at five thirty....
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronte, Ontaric M5H 1T1

416-968-6005 Tel.
416-969-6071 Fax.

jcanne.butler@powerauthority.on.ca

From: Kristin Jenkins

Sent: Lunes, 11 de Abril de 2011 12:50 p.m.

To: Colin Andersen; Michael Lyle; JoAnne Butler
Subject: Potential Questions for Tomorrow's Meeting

1) We don’t know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and
TCE are far apart. One area that | have a question on is the costs for the new plant. Given the previous issues
: 1



with the turbines, we know they make up almost haif the capital costs. Assuming that’s correct, how can OPA
and TCE be so far apart on what a new facility in KWC would cost? _
2) You have expressed concern about how the sunk costs are paid out under the OPA proposal. Are there
" alternatives that are acceptable to you, beyond cutting a cheque.
3) You said that OPA has not disclosed all the information you have requested. We've heard the same thing about
TCE from OPA. Do you see a process how this could be constructively resolved?
4) OPA has suggested mediation. What's your view on this? Do you see any value for TCE to pursue mediation?

Kristin Jenkins| Vice President Corporate Communications (A)] Ontario Power Authority | 120 Adela:de Street West, Suite 1600 |
Taronto, ON M5H 1T1 | tel. 416.969.6007 | fax. 416,967.1947 | www.powerauthority.on.ca )




Crystal Pritchard

From:
Sent:
To:

Cc:
Subject:

Follow Up Flag:
Flag Status:

Calwell, Carolyn (MEI) [Carolyn.Calwell@ontario.ca]
Monday, April 11, 2011 6:45 PM

Michael Lyle

Perun, Halyna N. (MEI)

RE: Potential Questions for Tomorrow's Meeting

Follow up
Flagged

This is what the MO sent me this aftermoon. | wrestled with the first point a bit; but ult‘i'rhéie_ly didn't éﬁah"g_e it. -

- We have always said that we would work to ensure the best possible déal for Ontario ratepayers
- Disappointed that TC have chosen this avenue instead of continuing discussions with the OPA to find a mutually

agreeable solution

- : As this is now a legal maiter that will be before the courts, | can't comment further

Halyna is on point from here.

Carolyn

From: Michael Lyle [maifto:Michael. Lvle@powerauthontv on.ca]

Sent: April 11, 2011 6:26 PM

To: Calwell, Carolyn (MET)

Subject: Re: Potential Questions for Tomorrow s Meeting -

Can we loop back together on the reactive communlcatlons messaging? | assume that our commumcatlons people are
acting in tandem but we should make sure. :

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca]
Sent: Monday, April 11, 2011 06:10 PM

To: Michael Lyle

Subject: RE: Potential Questions for Tomorrow's Meeting

Thank you.

From: Michael Lyle [mailto: Michael.Lyle@powerauthority.on.ca]

Sent: April 11, 2011 5:45 PM

To: Calwell, Carolyn {(MEI)

Subject: Fw: Potential Questions for Tomorrow's Meeting

From: JoAnne Butler

Sent: Monday, April 11, 2011 04:16 PM

To: 'david.lindsay@ontario.ca' <david.lindsay@ontario.ca>; 'MacLennan, Craig (MEI)' <Craig.Maclennan@ontario.ca>;
'sean.mullin@ontario.ca’ <sean.mullin@ontario.ca>

Cc: Kristin Jenkins; Michael Lyle; Colin Andersen; Irene Mauricette

Subject: FW: Potential Questions for Tomorrow's Meeting

Per Colin's request....can discuss particulars on call at five thirty....

JCB



JoAnne C. Butler
Vice President, Eleciricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne hutler@powerauthorify.on.ca

From: Kristin Jenkins

Sent: Lunes, 11 de Abril de 2011 12:50 p.m.

To: Colin Andersen; Michael Lyle; JoAnne Butler
Subject: Potential Questions for Tomotrow's Meeting

1) We don’t know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and
TCE are far apart. One area that | have a question on is the costs for the new plant. Given the previous issues
with the turbines, we know they make up aimost haif the capital costs. Assuming that’s correct, how can OPA
and TCE be so far apart on what a new facility in KWC would cost?

2} You have expressed concern about how the sunk costs are paid out under the OPA proposal Are there
alternatives that are acceptable to you, beyond cutting a cheque. .

3) You said that OPA has not disclosed all the information you have requested We ve heard the same thmg about.
TCE from OPA. Do you see a process how this could be constructively resolved?

4) OPA has suggested mediation. What'’s your view on this? Do you see any value for TCE to pursue medlatlon?

Kristin Jenkins| Vice President Corporate Communications (A){ Ontario Power Authority | 120 Adelalde Street West, Suite 1600 |
Toronto, ON M5H 171 | tel. 416.969.6007 | fax. 416.967.1947 | www.powerauthority.on.ca



Crystal Pritchard

From: . Michael Lyle

Sent: Monday, April 11, 2011 6:48 PM

To: ‘Carolyn.Calwell@ontario.ca'

Cc: 'Halyna.Perun2@ontario.ca’

Subject: Re: Potential Questions for Tomorrow's Meeting
Ok thanks.

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca]
Sent: Monday, April 11, 2011 06:45 PM

To: Michael Lyle

Cc: Perun, Halyna N. (MEI) <Halyna.Perun2@ontario.ca>

Subject: RE: Potential Questions for Tomorrow's Meeting

This is what the MO sent me this afternocon. | wrestled with the first point a bit, but ultimately didn’t change it.
- We have always said that we would work to ensure the best possible deal for Ontario ratepayérs
- Disappointed that TC have chosen this avenue instead of continuing discussions with the OPA to find a mutuaily
agreeable solution
- Asthis is now a legal matter that will be before the courts, | can't comment further
Halyna is on point from here.

Carolyn

From: Michael Lyle [mailto:Michael. Lvle@Dowerauthorltv on:.cal-
Sent: April 11, 2011 6:26 PM

To: Calwell, Carolyn (MEI)

Subject: Re: Potential Questions for Tomorrow's Meeting

Can we loop back together on the reactive communications messaging? [ assume that our communications people are
acting in tandem but we should make sure.

From: Calweli, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca]
Sent: Monday, April 11, 2011 06:10 PM

To: Michael Lyle
Subject: RE: Potential Questions for Tomorrow's Meeting

Thank you.

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: April 11, 2011 5:45 PM

Toi Calwell, Carolyn (MEI)

Subject: Fw: Potential Questions for Tomorrow's Meeting

From: JoAnne Butler
Sent: Monday, April 11, 2011 04:16 PM
To: 'david.lindsay@ontario.ca’ <david.lindsay@ontario.ca>; 'Mactennan, Craig (MEI)" <Craig.Macl ennan@ontarig.ca>;
'sean.mullin@ontario.ca' <sean.mullin@ontario ca>
Cc: Kristin Jenkins; Michael Lyle; Colin Andersen; Irene Mauricette
1




Subject: FW: Potential Questions for Tomorrow's Meeting

Per Colin’s request....can discuss particulars on call at five thirty....
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.

joanne. butler@powerauthority.on.ca

From: Kristin Jenkins
Sent: Lunes, 11 de Abril de 2011 12:50 p.m.
To: Colin Andersen; Michael Lyle; JoAnne Butler
" Subject: Potential Questions for Tomorrow's Meeting

1) We don't know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and
TCE are far apart. One area that | have a question on is the costs for the new plant. Given the previous issues
with the turbines, we know they make up almost half the capital costs. Assuming that’s correct, how can OPA
and TCE be so far apart on what a new facility in KWC would cost?

2) You have expressed concern about how the sunk costs are paid out under the OPA proposal.
alternatives that are acceptable to you, beyond cutting a cheque. ”

3) You said that OPA has not disclosed all the information you have requested. We've heard the same thing about
TCE from OPA. Do you see a process how this could be constructively resolved?

4) OPA has suggested mediation. What's your view on this? Do you see any value for TCE to pursue mediation?

Kristin Jenkins| Vice President Corporate Communications (A)| Ontarie Power Authority | 120 Adelaide Street West, Suite 1600 |
Toronto, ON M5H 1T% | tel. 416.569.6007 | fax. 416 967.1947 | www.powerauthority.on.ca



Crystal Pritchard

From: Kristin Jenkins

Sent: Monday, April 11, 2011 7:07 PM
To: : Micha&l Lyle

Subject: Re: TCE Comms

Nope. Have not heard from them. Can you send whatever you have to me? Did our litigation
lawyers have any comments on our messaging?

----- Original Message -----

From: Michael Lyle

Sent: Monday, April 11, 2011 06:49 PM
To: Kristin Jenkins

Subject: TCE Comms

I take it that you are looped in with Ministry Comms. Ministry Legal shared Ministry Comms
~message with me.



Crystal Pritchard

From: Kristin Jenkins

Sent: Monday, April 11, 2011 9:47 PM

To: Colin Andersen; JoAnne Butler; Michael Lyle; Michael Killeavy
Subject: Fw: TCE-OGS Key Messages - Revised

Attachments: : TCE-OGS-Key Messages.doc.docx

| revised to include mediation in last message.

From: Kristin Jenkins [mailto:kmjkristin@gmail.com}
Sent: Monday, Aprit 11, 2011 08:55 PM

To: Kristin Jenkins
Subject: TCE-OGS Key Messages - Revised



Crystal Pritchard

From: Kristin Jenkins

Sent: Monday, April 11, 2011 7:07 PM
To: : Micha&l Lyle

Subject: Re: TCE Comms

Nope. Have not heard from them. Can you send whatever you have to me? Did our litigation
lawyers have any comments on our messaging?

----- Original Message -----

From: Michael Lyle

Sent: Monday, April 11, 2011 06:49 PM
To: Kristin Jenkins

Subject: TCE Comms

I take it that you are looped in with Ministry Comms. Ministry Legal shared Ministry Comms
~message with me.



OPA Key Messages in event TCE Files Notice of Claim

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best
interest of Ontario ratepayers.

2. While the provincial government announced the Oakville Generating Station would not
proceed, this current issue is a commercial dispute between OPA and TCE.

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay (51
billion) to TCE as compensation forthe Oakville Generating Station.

4, OPA and TCE have a long standing, positive working relationship which has benefited
rate payers through the development and deliver of clean, cost effective power. TCE
owns and operates Halton Hills Generating Station, has 56% interest in Portlands
Generating Station and is a major investor in Bruce Power.

5. OPA’s preference continues to be a negotiated agreement that sees TCE developing
another needed generation project. Thisis why OPA has proposed mediation to TCE.



